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The Assault on Civil Justice:
The Anti-Lawyer Dimension'

Marc Galanter

Introduction

For over a decade the reigning public view of the United States' legal
establishment has been a negative one. In many quarters the civil justice system
is viewed as a miasma of opportunistic self-seeking and a menace to America's
economic well-being. Much of the animosity is focused on lawyers as the
authors,
proprietors and chief beneficiaries of that system.

When it comes to lawyer-bashing, there is not much new under the sun.
Hostility toward lawyers is a perennial. Yet its expressions vary greatly. There is
a great cultural repertoire of anti-lawyer observations and sentiments.” At any
time
one or another grievance may gain prominence. The changes in fashion are not
random, but are part of wider changes in sensibilities. | propose to examine the
distinctive anti-lawyerism of the present to see what it tells us about our legal
system, our society, and ourselves.

I. A Taxonomy of Anti-Lawyer Themes

Before taking up the current discontent with lawyers, let me set out a very
.crude taxonomy of anti-lawyer themes. I have organized some of the common
themes into four clusters of related complaints: that lawyers are (1) corrupters of
discourse; (2) fomenters of strife; (3) betrayers of trust; or (4) economic predators.

Corrupters of Discourse: The first of my four clusters blames lawyers for
corrupting discourse by promoting needless complexity, mystifying matters by
argon and formalities, robbing life's dealings of their moral sense by recasting



them in legal abstractions, and offending common sense by casuistry that makes
black appear white and vice versa.

[C)asuistry is one of the diseases of a decadent order.... It is lawyers who can
take a plain recitation of facts, turn it upside down, shake it, marinate it with
doubts, and trundle it upstairs to a higher court for reconsideration.*

Fomenters of Strife: A second cluster portrays lawyers as aggressive
competitive hired guns, unprincipled mercenaries who foment strife and conflict
by encouraging individual self-serving and self-assertion rather than cooperative
problem solving. Examples are legion:

The entire legal profession ... [has] become so mesmerized with the
stimulation

of the courtroom contest that we tend to forget that we ought to be heal-
ers—healers of conflicts. . . . Healers, not warriors. . . . Healers, not hired

guns. ...

Lawyers have an economic interest in generating and prolonging conflict.®

[Lawyers] encourage their clients to think with selfish defensiveness, to
imagine and prepare for the worst from everyone else.’

And then there is the old joke about the town with one lawyer who was starving,
but when a second lawyer settled there, they both prospered.

Betrayers of Trust: A third cluster damns lawyers as betrayers of trust: they
are opportunistic, manipulative, self-serving deceivers who, under color of
pursuing large public responsibilities, take advantage not only of hapless
opponents
but of clients who entrust their fortunes to them.

An ancient, nearly blind old woman retained the local lawyer to draft her
last will and testament, for which he charged her two hundred dollars. As
she rose to leave, she took the money out other purse and handed it over,
enclosing a third hundred-dollar bill by mistake. Immediately the attorney
realized he was faced with a crushing ethical question:

Should he tell his partner?®

Economic Predators: Finally, lawyers are economic predators; they are
greedy, money-driven monopolists, who levy a tariff on matters of common right
They are parasitic rent-seekers who do not really produce anything, but merely
batten on the productive members of society, often in alliance with the undeserv-
ing—opportunistic malingerers in some versions, the privileged and powertul in
others.

There's a reason people hate lawyers.... It's because they have a monopoly on
what rightfully belongs to everyone.’
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These clusters overlap and reinforce each other: for example, mystification
helps lawyers manipulate the unwary and shield their monopoly. Lawyers betray
their clients by fomenting needless conflict, and the resulting economic burdens
directly benefit lawyers. And so on.

Each of these clusters is a composite, consisting of a number of specific and
partially overlapping complaints. In each cluster, there is a range from complaints
about mistreatment of specific individuals (clients, opponents) to wrongdoing that
in the aggregate has larger public consequences. Thus, a lawyer canbe accused of
hoodwinking a client by mystification, or propelling that client into an
unnecessary fight, or betraying that client's interest for self-serving reasons, or
charging that client excessively for his services. These grievances are the private,
individual versions of the four clusters. On the other hand, the complaint might be
that lawyers' jargon and mystification obscure public understanding and diminish
citizen participation; or that lawyer-induced excessive adversariness makes public
life nasty and wasteful; or that lawyers misuse their authority to sustain
illegitimate privilege and power; or, finally, that lawyers' exploitation of their
monopoly is a drain on the economy, reducing growth and decreasing
competitiveness. These are the aggregate, public, and systemic versions of the
four clusters.

Each of these clusters points to the dark side of things that may otherwise
appear as virtues or at least useful qualities of lawyers. In the sins of discourse we
can recognize the inventiveness of lawyers and their obsession with precision and
relevance. Fomenting conflict mirrors the lawyer's zealous advocacy and
insistence on vindicating rights. In economic predation, we see appreciation of the
lawyer's prowess as an agent of redistribution. The betrayal complaint proclaims
regard for the lawyer as an ally coupled with fear and resentment that he is an
undependable ally. The things for which lawyers are despised are closely related
to the things for which they are esteemed."

I1. The "Public Justice" Critique

To appreciate the distinctiveness of the current discourse about lawyers, it is
useful to look back to years before the Reagan presidency. In 1978, President
Jimmy Carter took the occasion of the 100th Anniversary dinner of the Los
Angeles Bar Association to deliver a critique of the legal system." Beginning with
an excerpt from Bleak House, President Carter excoriated delay, "excessive litiga-
tion and legal featherbedding,"” and chastised lawyers for aggravating rather than
resolving conflict. We have heard much in recent years about these lawyer vices,
but in Carter's critique these complaints were interwoven with another set of
themes that have been notably absent from more recent presidential rhetoric about
the legal system. President Carter declared that legal services were, more than any
resource in our society, "wastefully [and] unfairly distributed."”> Lawyers were
particularly to blame for failing to make justice "blind to rank, power and
position.”"™ He deplored that "lawyers of great influence and prestige led the fight



against civil rights and economic justice.""> Devoted to the service of dominant
groups, 1awyers had failed to discharge their "heavy obligation to serve the ends
of true justice."'® He called upon them to release "the enormous potential for good
within an aroused legal profession.""” In short, lawyers had fallen woefully short
of their calling to be votaries of justice in an imperfect world. He called on them
to embrace the theme of "Access to Justice," which was the official theme of the
American Bar Association for 1978." Although the tones were critical, the song
was one of optimism and hope: rededication to their high calling combined with
institutional rede51gn could vindicate the promise of connecting law to pursuit of
a just society.' Needless to say, the President's observations did not get a warm
reception from the bar.”* The general press was quite unfavorable.” But the Pres-
ident's criticism of the bar met with general public approval."

The organizing theme of the Carter critique was betrayal of trust. President
Carter's speech was the culmination of a decade of attacks on lawyers for self-
serving alliance with the powerful, attacks that acquired added credibility from the
heavy representation of lawyers among the Watergate villains." Let me mention
just a few of the landmarks of that trail. In a much cited 1967 article entitled "The
Practice of Law as a Confidence Game," Abraham Blumburg indicted criminal
lawyers for allowing themselves to become co-opted by the court organlzatlon SO
that they became "double agent[s]" cynically manipulating their clients.** In his
1968 best seller. The Trouble With Lawyers, Murray Teigh Bloom recounted the
various ethical lapses of lawyers who abuse their clients by self-serving behavior.”
In a 1977 Law Day address, the Chief Judge of New York's Court of Appeals
warned that lawglers were increasingly motivated by "self interest rather than social
responsibility."

Other critics recast the betrayal theme in terms of large public interests rather
than individual lawyer-client relations.”” In his highly regarded 1976 history,
Unequal Justice, Jerold Auerbach condemned the elite of the legal profession for
its subserV1ence to the powerful and privileged, and its failure to implement equal
justice.”® That year at the American Bar Association convention, Secretary of
Transportation William T. Coleman, Jr, "accused the organized bar of having
'failed the American public' by turning its back on people unable to afford high-
priced lawyers."” In response, Chesterfield Smith, a former ABA pre51dent
called for a system of dues going to public interest law; and a change in the
profession's ethical canons to require at least some public interest work by each

lawyer.

"You need someone who can represent the general interest," he said.*

Ralph Nader attacked the "endemic malaise" of lawyers' acqulescmg in a
maldistribution of their services that fortified powerful interests.*' Lawyers evaded
the duties to the broader public that flowed from their status as officers of the court
and evaded their obligation to secure justice by hiding behind canons of behavior
that protected their self-interest.” Similarly, Jethro K. Lieberman's 1978 critique
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argued that the "unethical ethics" of the legal profession undermined its role as a
“public profession.””

The "public interest law™"" and "access to justice"”” movements that flourished
during the 1970s, seeking to give voice to unrepresented groups and to enlarge the
modalities for securing justice, called for lawyers to embrace these neglected
responsibilities. Some adherents of the public justice critique called for fonnation
of a "National Legal Service" to make legal services freely available to all.*

The public justice cr1t1que culminated in the work of the Kutak Comm1ss1on
set up in 1977 to revise the rules of ethical conduct for lawyers.”” The major
theme of the new Model Rules proposed by the Commission was enlargement of
the public duties of lawyers and limitation of their license for adversary combat.*®
The Commission sought to accentuate the duties of lawyers that transcended their
responsibilities to clients—for example, by limiting conﬁdentiality to enable
lawyers to blow the whistle on client wrongdoing, imposing a duty of fairness in
negotiations by requiring disclosure of material facts, and requlring lawyers to
devote a portion of their time to pro bono publzco work The Commission's
proposals aroused fierce opposition from various sectors of the bar and were
vitiated at a series of ABA meetings in 1982 and 1983." Notw1thstand1ng, echoes
of the public justice critique are audible from time to time in bar precincts.*'

The dominant pre-Reagan critique was that lawyers were blameworthy for
failing to meet their professional obligations. The relatively apolitical Murray
Teigh Bloom focused on the failure of lawyers to fulfill their obligations to
clients. The broader, more political versions of Carter, Auerbach, and Nader
emphasized lawyers' deflection from promotion of justice due to their co-optation
by the powerful. In each case, it was lawyers' misdeeds and omissions that
attracted reproach, not the legal enterprise as such.

" n35

I11. Contemporary Lawyer-Bashing

At the very time that the notion of justice underserved by its disloyal servants
was being elaborated, other currents were reshaping attitudes toward the state of
Ac civil justice system. Eminent judges, lawyers, and academics opined that
American society was suffering from an excess of law in the form of "legal
pollution” or a "litigation explosion." The popular press echoed this concern,
reporting that "Americans in all walks of life are being buried under an avalanche
of lawsuits."** The Chief Justice of the United States criticized lawyers for
commercialism, for incompetence, and for excessive adversariness that produced
court congestion and runaway litigation.” He mounted a broad attack aimed at
curtailing litigation and replacing adversarial confrontation by a "better way."*

Concern about mounting costs and expanding frontiers of liability led to
sustained campaigns for "tort reform.”” The thrust for increased "access to
justice™* was transformed from a desire to multiply the paths to justice to a
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movement to curtail litigation by diverting disputes into alternative dlspute resolu-
tion.”’ Typically, the performance of these alternatives was assessed in terms of
efficiency rather than superior justice.

By the mid-1980s, the discourse about lawyers and civil justice in America
was dominated by what I call the "jaundiced view." Our civil justice system was
widely condemned as pathological and destructive, producing untold harm. A
series of factoids or macro-anecdotes about litigation became the received wisdom:
America is the most litigious society in the course of all human history; Americana
sue at the drop of a hat; the courts are brimming over with frivolous lawsuits; resort
to courts is a first rather than a last resort; runaway juries make capricious awards to
undeserving claimants; immense punitive damage awards are routine; litigation is
undermining our ability to compete economically.*

Although a litigious populace and activist judges were blamed, lawyers, as the
promoters, beneficiaries, and protectors of this pathological system, were
prominent among the culprits. Then, in the early 1990s, attacks on lawyers
escalated sharply. Older themes of suspicion of and disdain for lawyers reappeared
in new guises.

A. Too Many Lawyers

It is widely believed that the United States is cursed with a population of
lawyers that is vastly disproportionate to any possible usefulness. This notion
achieved extraordinary prominence in August 1991, when Vice President Quayle
ended his speech on the wrongs of our legal system with the rhetorical question,
"Does America really need 70% of the world's lawyers?"*’

The origins of this seventy percent figure are mysterious. The notion that the
United States had "two thirds of the world's lawyers" had surfaced a decade earlier,
although 1t had no ascertainable origin in research—scholarly, journalistic or
otherwise.” This item was retailed by Chief Justice Burger as part of his indictment
of litigious America, and was repeated by a few judges and law school deans, but
gained no currency in wider circles.’’ A few years later, in contrast, the Vice
President's seventy percent figure was immediately parroted by many political
figures and media experts. 52 It was eventually inscribed in the 1992 Republican
platform, reappeared in Vice President Quayle's acceptance speech, and surfaced
during the presidential campaign.

Counting lawyers cross-nationally is a daunting undertaking, plagued by poor
data and a bushel of apples and oranges problems. However these problems are
resolved, it is clear that the seventy percent figure is very far from the mark. An
informed guess would be something less than half of that. Counting conserva-
tively, American lawyers probably make up somewhere between twenty-five and
thirty-five percent of all the world's lawyers, using that term to refer to all those in
jobs that American lawyers do (including judges, prosecutors, government lawyers
and in-house corporate lawyers).
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But "seventy percent” is not just a matter of mistaken statistics. Seventy
percent is an accusation of monstrous disproportion. It suggests that America has
departed from the normal model of development and that the natlonal body is
disfigured by a cancerous excrescence that requires to be excised.”* America needs
to be "de-lawyered."”

B. The Drag on the Economy

Why is having all these lawyers such a bad thing? Contemporary critics
concur on one central charge: these lawyers are a drag on the economy. This takes
several forms. First, legal careers simply divert high grade talent into unproductive
work.”® Second, not only are these scarce talents squandered, but they are
transformed into enemies of productivity. The principal intellectual foundation for
the view that lawyers hurt the economy is the work of University of Texas finance
professor Stephen Magee. Magee has tried to show that the countries with the
highest lawyer populations®” suffer from unpaired economlc growth. Magee's
conclusion is wrong; its first version was shown to be false,” and its latest version
is no stronger. The best research on the topic reaches entlrely different conclu-
sions.

In Magee's ﬁrst take on this issue, he claimed that all lawyers are economi-
cally destructive.”’ Apart from being sﬂly on its face, that conclusion resulted from
an empirical analysis containing major methodologlcal errors. His analysis
compared the lawyer populations and economic growth rates of thirty -four
countries and concluded that the more lawyers a country has, the lower is its rate
of growth.”" That analysis is shot through with problems. First, Magee relied on
poor lawyer data—his lawyer figures for several countries were substantially
incorrect. Second, he employed a peculiar research design that used lawyer data
in 1983 to predict economic growth from 1950 to 1985—even though his own
figures showed that the number of lawyers in 1983 bore little relation to the number
in 1960. Third, Magee's research did not take into account ("control for") any other
known influences on economic growth, including such powerful influences as a
country's level of political instability. Finally, the conclusion resulted in large part
from the coincidence of low economic growth rates and high lawyer populations in
two "outliers" (Argentina and Nepal), whose legal systems and economies bear little
relation to our own.

After critics pointed out those failings, Magee refurbished his research and
now claims that only lawyers above a certain optimal number hurt an economy.’
Stated that simply, the view has an intuitive plausibility: surely if all Americans
were lawyers and did nothing else, our economy would have problems. Magee's
leap to the conclusion that there are, in fact, too many lawyers in the United States is
a different matter.

Like the first version, Magee's latest research is deeply flawed, and probably
would not merit discussion were it not getting so much publicity. In attempting to
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determine the economic effect of lawyers, he now takes into account known
influences on economic growth." But his conclusions still rely primarily on 1983
lawyer data to predict prior economic growth, and they still rest on flawed lawyer
data. For example, he estimates that there are 43,100 lawyers in West Germany;
but if we include not only lawyers in private practice but also government lawyers
corporate lawyers, judges and law teachers—all included in the United States
lawyer count—the total number of German lawyers in 1985 was 115,900.% That
produces a lawyer-to-white-collar worker ratio of twenty-nine per thousand, not the
eleven per thousand that Professor Magee asserts. Inaccuracies of this magnitude are
not minor details. In his most recent response to these criticisms, he declares that
lawyer data corrected for such errors still support his conclusion.®” But that is true
only if the lawyer data are used to "predict" prior economic growth—an unjustifiable
research strategy; the same data contradict Magee's results when they are employed
to analyze subsequent economic growth." In addition, Magee's latest conclusion, like
his earlier one, rests on the coincidence of slow growth and high lawyer populations
in a few idiosyncratic countries, now Uruguay and Chile.

As a corollary, Magee claims that lawyers have captured the United States
political system, evidenced by the fact that forty-two percent of United States
Representatives and sixty-one percent of Senators are lawyers.”” But that hardly
means the legal profession has captured the political system: those lawyers in
Congress are Democrats and Republicans, liberals and conservatives, proponents
of regulation and enemies of regulation. As a bloc, they share no discernible
interest; a range of studies finds no difference between the voting patterns of
lawyer-legislators and those of nonlawyer-legislators.*®

Careful analyses of the effect of lawyers on the economy find no support for
the Magee hypothesis; indeed, they find that lawyers have no significant effect at
all on overall economic growth.” The Magee analysis rests on many of the
familiar but unproven contentions about the civil justice system. He assumes that
the presence of "excess" lawyers is evidenced by the presence of "predatory"
litigation, as distinguished from justified or beneficial litigation. But he provides
no evidence of the frequency of bad litigation that is independent of the conclusion
that there are too many lawyers.

Notwithstanding the absence of reliable evidence, Magee—or at least his point
about the economic predation of lawyers—is widely believed by those who should
know better. Thus a former chair of the President's Council of Economic
Advisors, lamenting slow growth, says:

Law schools have been flooding the nation with graduates who are suffocating the
economy with a litigation epidemic of bubonic plague proportions.”

His successor as chair of the Council of Economic Advisors told the National
Economists Club that our legal system has become:
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an albatross around productivity ... we spend more time and more resources
actively suing each other or taking defensive actions to prevent lawsuits that
could be generated toward or diverted toward productive social uses.... And |
think we badly need to do that. I think part of the problem lies in the nature of
our civil justice system, and everything from malpractice reform to product
liability reform to changing the basic nature of our civil justice system, some of
these economic incentives, that we get more of a balance into our civil justice
system to stop some of the frivolous lawsuits.”"

The thrust here is that lawyers impair America's economic competitiveness
and the principal means by which they do so is by promoting bad litigation. "With
70% of the world's lawyers, it is not surprising that America has experienced a

litigation explosion."” In the words of Vice President Quayle:

[T]he American people sense that something is wrong with our legal
system. They believe there are too many lawsuits,... too many excessive
damage awards. They believe there is too much litigation and this is hurting
the American econo- my. They believe too much litigation is costing
American jobs. They believe that too much litigation is driving up the cost
of financing federal and state and local government, that it's driving up the
cost of liability insurance and the key factor,
is driving up health care.”

President Bush told the American Business Conference in April 1992:

Over the last several years, dead weights have begun to slow the engine of
growth, inefficiencies a competitive economy simply cannot tolerate.... Let me
begin with the crying need to reform our country's civil justice system. Every
American has heard stories of bizarre or frivolous lawsuits. But most of you
have li%/ed with them, tales that could have been torn from the pages of
Kafka.

Implicit in much of this talk is a folkloric image of plaintiffs' lawyers working for
contingency fees, seeking immense damages on behalf of malingering or
opportunistic clients, bringing frivolous lawsuits based on "junk science" against
deep pocket defendants, and goading capricious juries to award excessive
damages—especially immense and arbitrary punitive damages.” Litigation
explosion lore gives top billing to this figure of the "tassel-loafered" lawyer.”® But
complaints about the number and increase of lawyers make no distinctions. All
lawyers are inculpated for promoting adversarialism, fostering complexity and
uncertainty, and sharing in the vast and undeserved profits generated by this
excessive litigation.”’ This broader indictment is given clear expression in a
critique by Richard Weise, General Counsel of Motorola: "America is awash with
lawyers who make mischief.... They are forced to innovate, to develop new legal
products so they can usefully fill their time, that usually means thinking of ways to
separate American corporations from their money."” He includes not only
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securities class actions, but cases about wrongful termination and employee-benefit
fraud. "The drain on corporate assets and energy is tremendous.... While cases are
being litigated, corporate America often can't do anything innovative because
executives are too absorbed in and exhausted by the legal process."”

This portrays the lawyer as a parasite, feasting on productive corporations. In
its simple form, the "parasite" critique is that lawyers do not "make" anything; but
then neither do bankers, insurers, accountants, diversified financial services
companies, police, pollution inspectors, etc. The spectacle of economists,
journalists, senators, and executives disparaging lawyers because they do not make
anything exposes a deep vein of anxiety about the meaning of productivity in our
information age. Beneath this anxiety lies a genuine question: Do "ser-
vices"—particularly those that are concerned with the regulation and facilitation
of transactions—contribute anything of value to society?

As the Weise quotation above indicates, it often is assumed that the regulatory
regime that envelops these corporations, manifested in laws, administrative
enforcement, litigation, and preventive lawyering, imposes costs but engenders no
benefits to society. The estimates of costs that have figured prominently in the "too
much lawyering" discourse have been based on unsubstantiated conjecture, have
vacillated about just what is being measured, and have conflated costs and
transfers."

Beyond these infirmities, exclusive concentration on costs has distracted the
critics from looking at the benefits that might offset or even surpass those costs.
Our accounts should reflect not only the costs but also the benefits of enforcing
such transfers, which afford vindication, induce investments in safety, and deter
undesirable behavior. For instance, the sums transferred by successful patent
infringement litigation not only are not lost, but maintain the credibility of the
patent system, which in turn has powerful incentive effects. To put forward
estimates of gross costs—even ones that are not make-believe—as a guide to policy
displays indifference to the vital functions that the law performs. America's
institutions of remedy and accountability and the lawyers that staff them are
portrayed as burdensome afflictions. They are viewed as costs and thus as
deadweight losses.*'

It is much more difficult to measure benefits than costs. But several studies
suggest that the presence of lawyers does confer real benefits on their societies.
Lawyers, concluded Robert dark, are specialists in normative ordering, and the
increased demand for their services is attributable to more intense and diverse
interaction, greater diversity, changes in wealth levels, and the burgeoning of
formal organizations." Stephen Bundy and Einer Elhauge argue that lawyers'
advice to clients results in an overall improvement in the working of tribunals.
Frank Cross argues that, in addition to promoting significant non-market benefits
such as civil liberties and political democracy, the presence of lawyers promotes
efficient allocation by helping to internalize externalities and by facilitating
transactions among dispersed, interdependent, productive units.* Ron Gilson
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argues that business lawyers create value by acting as '"transaction cost
engineer[s]."™ In a pioneering field study of business lawyering, Mark Suchman
and Mia Cahill found that:

By virtue of their distinctive location within the Silicon Valley community,
lawyers quite literally produce and reproduce the social structures underpinning
the local high-risk capital market. Through their relations with both entrepreneurs
and investors, they identify, create, transmit and enforce the emerging norms of
the community. In doing so. Silicon Valley lawyers absorb and control some of
the central uncertainties in encounters between venture capitalists and entrepre-
neurs, facilitating what might otherwise be prohibitively costly, complex and
unpredictable transactions."™

A full assessment of the benefits, testing hypotheses about linkages between
what lawyers do and the occurrence of these favorable things, must wait for another
day. My point is that the parasite argument is not closely dependent on evidence
and that it resonates with a deeper resentment of lawyers. Even if our system of
civil justice does produce benefits that outweigh its costs, critics ask, why should
lawyers be able to "farm" it for their personal advantage? Here we turn to earlier
polemicists who articulated this theme.

C. The Justice Tariff

Some 150 years ago, Georgian John W. Pitts published a little book that both
anticipates and illuminates current discontents.”’ Pitts thinks lawyers are driven by
self-interest both to make laws prolix and complicated and to "excite strife,
confusion and debate."®® Lawyer legslators make law complex and generate a
need for lawyers to vindicate rights.” These right; are then diminished, however,
by the very need for professional lawyers, who extract fees for securing these rights
for their clients. The justice they secure is thus flawed and incomplete, for a portion
of the clients' entitlement is diverted to the lawyers, who add no wvalue.
Thus, for Pitts, every legal entitlement is diminished by the presence of an
occupational group that is paid for vindicating it. This "justice tariff” (my phrase,
not his) is an affront to liberty, which is "the power of enjoying rights without
paying for them.””

Fees at the bar, from their first institution up to this hour, have been the source of
more numerous and more malignant evils in the countries where they have been
tolerated than all the wars, pestilences, famines, tornadoes & earthquakes that ever
harassed these lands."

Beneath Pitts's bluster lie some of the deep roots of resentment of lawyers, growing
from the necessity of using and paying lawyers to secure what people regard as
already rightfully theirs.



90 Marc Galanter

Max Radin discerns an ancient theme that "justice is a man's right. That is
what society is for. It should be free as air.""> Reviewing "antilawyer sentiment in
the early Republic,” Maxwell Bloomfield reports widespread suspicion of the
lawyer as an intruder who inserts himself into a self-regulating, harmonious
community, displacing substantive justice with artificial formality, self-interest, and
high fees.” As an influential anti-lawyer tract of the early 19th century complains:

God never intended his creature man, should be under the necessity to carry a
written book in his pocket, or a lawyer by his side, to tell him what is just and
lawful; he wrote it on his mind.>*

As one contemporary critic puts it, "There's a reason people hate lawyers .... It's
because they have a monopoly on what rightfully belongs to everyone."” A long
tradition holds that the need for lawyer intermediaries is not natural, but is itself an
outgrowth of the lawyers' corruption of legal discourse. It is because lawyers have
made law complex and mysterious that they can levy the justice tariff.

D. The Law Trap: Entanglement in Legal Myth

So the charge of economic predation has led us back to the sins of discourse,
for the justice tariff is supported by lawyers' successful mystification of the law.
In a famous polemic, Yale law professor Fred Rodell decried the law as a pretense, a
fraud, a hoax, mumbo-jumbo, "a scheme of contradictory and nonsensical principles
built of inherently meaningless abstractions" that exercises a superstitious hold over
the populace.”® "The legal trade ... is nothing but a high-class racket."”’ Lawyers are
soothsayers, modem medicine men,”® "purveyors of streamlined voodoo," priests of
mystification."”

Rodell thinks that most business affairs "run off smoothly of their own
accord."'” By introducing legalities, lawyers "no doubt increase, instead of
decreasing, the number of transactions that end up in dispute and litigation."®" Yet
lawyers can be narrowly useful. The law tends to favor the rich and powerful
because its fraudulent character can be manipulated by lawyers:

It makes it worth-while for those with money enough to afford it to buy the court
services and the pre-court advice of those mumbo-jumbo chanters and scribblers
who can best wring desired results out of legal language and legal principles.'®

Rodell vacillates on the culpability of lawyers for this state of affairs. At times
he portrays them as self-deceived: "[T)he lawyers, taken as a whole, cannot by any
means be accused of deliberately hoodwinking the public. . . . They, too, are
blissfully unaware that the sounds they make are essentially empty of meaning.""
Yet elsewhere they are portrayed as knowing conspirators:

For the lawyers know it would be woe unto the lawyers if the non-lawyers ever
got wise to the fact that their lives were run, not by The Law, not by any rigid and
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impersonal and automatically applied code of rules, but instead by a compara-

tively small group of men, smart, smooth, and smug—the lawyers.'®*

Rodell has his technocratic version of that abiding faith in a simple, natural,
accessible system of social regulation. He would abolish law and replace it with
a practical, comprehensible system of common-sense decisionmaking by experts.'”®
Where critics like President Carter portrayed lawyers as errant priests of the true
church of social justice, Rodell portrays them as the idolatrous priests of a false
religion, which he thinks can be dismantled by eliminating lawyers.

This dark vision of law as fraudulent mystification runs from Pitts to Rodell
to contemporary anti-lawyer polemicists,'” and reappears as a component of the
new "economic" anti-lawyerism that dominates current discourse about lawyers.
Rodell's portrayal of lawyers as the source of the mythic reification of legal rules
and as captives of the law's empty mysteries makes important empirical claims
about the beliefs and behavior of lawyers and lay people, claims that I suspect are
at least incomplete and very likely seriously mistaken. Forty years ago, David
Riesman observed that lawyers

are feared and disliked—but needed—Dbecause of their matter-of-factness, their
sense of relevance, their refusal to be impressed by magical "solutions" to
people's problems. Conceivably, if this hypothesis is right, the ceremonial and
mystification of the legal profession are, to a considerable degree, veils or
protections underneath which this rational, all too rational, work of the lawyer
gets done.'”’

Jethro Lieberman suggests that lawyers are not votaries of illusory certainty, but
rather technicians of indeterminacy:

The only secret that the lawyer really possesses about the law is that no one can
ever be certain of what the law is. ... The lawyer is accustomed to the ways of
bending and changing rules to suit his (or his client's) purposes, to dance in the
shadows of the law's ambiguities. Rules hold no particular terror for the lawyer,
just as the sight of blood holds no terror for the surgeon. Because he operates a
system of rules, the lawyer becomes indifferent to them in the way that a doctor
becorrlloegs indifferent to the humanity of the body that is lying on the operating
table.

These observations raise the question whether it is lawyers' bloody-mindedness
that irks people rather than, or along with, their penchant for mystification.
Answering that question requires close analysis of professional and popular
perceptions of the law, how these views shape and are shaped by lawyer-client
Interaction,'” how this varies from setting to setting, and how it has changed over
time. Whether the public perceives lawyers as genuine or bogus votaries of the
law's mysteries and the extent to which it subscribes to those mysteries is deeply
problematic.'"’



IV. The Distribution of Views About Lawyers

The new economic anti-lawyerism is closely connected to what I have called
the "jaundiced view" of our civil justice system expressed by political, media, and
business elites. How does this strain of anti-lawyer feeling relate to the array of
attitudes toward lawyers in American society? Unfortunately, we do not have a
comprehensive profile of the attitudes and beliefs of the public regarding lawyers
nor do we know how these views have changed over time. A scatter of public
opinion data, however, enables us to get a sense of the general contours and some
inkling of recent trends."

Most Americans who have used lawyers think well of them. In a 1986
National Law Journal (NLJ) poll, almost half of American adults reported
professional contact with a lawyer within the preceding five years."> Well over
half of these users reported themselves "very satisfied" with the lawyer's perfor-
mance and another quarter were "somewhat satisfied."" By 1993, the number
who had used a lawyer had risen to 68%."* In comparison, 67% of the respondents
in the 1993 ABA survey reported using a lawyer in the last ten years."’ Even with
all these novice customers, the level of dissatisfaction was only slightly higher."*
About two-thirds of the ABA respondents who used lawyers were satisfied."

But when asked about lawyers in the aggregate, the public views them less
favorably. Lawyers' ethical standards and practices are thought to be middling by
most people, with a much larger contingent regarding them as poor (21%) than as
excellent (3%)."® Those who thought lawyers less honest than most people rose
from 17% in 1986 to 31% in 1993."° The ABA poll reports that "[h]alf the public
thinks that about one-third or more of lawyers are dishonest, including one in four
Americans who believe that a majority of lawyers are dishonest."'** Over the past
decade, general estimations of lawyers' ethical standards have fallen— especially
since 1991."*" In the 1993 NLJ survey, 36% of the respondents said their image of
lawyers had "gotten worse" and only 8% said it had "improved."'*

Disapproval of lawyers is not distributed uniformly, and there is a pronounced

pattern to the disparities:

By and large, those who see lawyers in a more favorable light than average tend
to be downscale, women, minorities, and young. . . .

. . . Americans who are more critical than average tend to be more establishment,
upscale, and male. The higher the family income and socioeconomic status, the
more critical the adults are. Pluralities of college graduates feel unfavorably
toward lawyers, while pluralities of non-college graduates feel favorably.

More and more Americans believe that there are too many lawyers. In 1986”
55% of the NLJ respondents believed that there were too many lawyers; in 1993
this number had increased to 73%.'** The ABA survey asked people to volunteer
criticism of lawyers: only five percent volunteered that they were too numerous.
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This sense of the superfluity of lawyers is more intense among "top" people.’

While 55% of all respondents to the 1986 NLJ survey agreed that the country had
too many lawyers, this sentiment was shared by 69% of college graduates, 68% of
those earning over $50,000 annually, and 64% of the occupational category made
up of professionals, executives, and managers.'’

A 57% majority thought lawyers had "too much influence and power in
society."” Again, distribution was skewed with more prosperous and powerful
groups high (college graduates, 64%, professionals, 60%) and outsider groups low
(blacks, 39%).'*

"Top" groups were also the most likely to attribute to lawyers principal
responsibility for a litigation explosion in the United States."”* Curiously, however,
the members of these categories were at least as highly satisfied with the
performance of their own lawyers as were respondents overall.""

This profile of elite concern is reflected in a 1992 survey of executives by
Business Week, which found that 62% felt "that the U.S. civil justice system
significantly hampers the ability of U.S. companies to compete with Japanese and
European companies."'”> Over 80% believed that the fear of lawsuits was
growing.'” Elites, including lawyers, seem to hold exaggerated views of the
prevalence of litigation, the size of awards, and the incidence of punitive
damages."** More generally, perceptions of the menace of product liability litigation
have intensified during a period in which many indicators suggest that the world of
product liability is contracting rather than expanding."” Folklore about the spectre
of runaway litigation abounds, augmented and amplified by a small but vigorous
industry."

But the broad public subscribes to much of the jaundiced view. Over half
thought it a fair criticism of most lawyers that "[t]hey file too many lawsuits and
tie up the court system.""”” And when asked whether it was a fair criticism that
lawyers' "excessive costs and lawsuits make America less able to compete against
foreign countries," only 31% thought it was an unfair criticism—although another
28% thought it should be confined to a minority of lawyers."*® A resounding 74%
agreed that "the amount of litigation in America today is hampering this country's
economic recovery."'” But only 25% thought lawyers "plaYed the largest role" in
contributing to the liability crisis, trailing insurers (34%)."* (In spite of falling
estimations of lawyers, the public attribution of the litigation explosion and the
liability crisis to lawyers declined slightly from 1986 to 1993, while rising slightly
for insurers and manufacturers.) Traces of the public justice critique surface in these
broad public soundings: "The public contends that lawyers have suffered the greatest
decline in the areas of defending the underdog, providing leadership in the
community, and seeking justice.”"*!

It appears that the jaundiced view, which sees lawyers as fostering a civil
justice system that is devouring American business, is most intense and most
widespread among elites—i.e., among those with more wealth, education, and
power. For all their misgivings about lawyers, other survey evidence suggests that
most Americans (also) hold very different views of the legal system. Although they
do not express a high degree of confidence in the legal system, their qualms
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do not seem to involve the system's oppression of business. When asked whether
"[t]he justice system in the United States mainly favors the rich" or "treats all
Americans as equally as possible," 57% of respondents chose the "favored the rich"
response and only 39% the "equally" response,'** Similarly, 59% of a national
sample agreed that "the legal system favors the rich and powerful over everyone
else."' In early 1995, amid agitation about "tort reform" and reported outrage at
lawyers and the legal system, a U.S. News & World Report survey asked how the
access of "average Americans" to the legal system compared with that of "rich
people:" 13% said average Americans had less access and 62% said "much less."'**
When asked which types of people were "not apt to be treated fairly by the law,"
respondents identified the poor (54%) uneducated (47%), and blacks (33%); only
5% thought "top business executives" were treated unfarrly > Indeed, when asked
which types of persons "the courts are too lenient with," government officials and
top business executives ranked, along with heroin users and frequent offenders, just
below dope peddlers.'*

The survey evidence indicates that the grievances of ordinary people are quite
different from those that constitute the jaundiced view. For example, respondents
to a recent poll split evenly on whether tort reform should "tilt things a little more
in favor of those injured in accidents" (39%) or "keep pretty much the same
balance we have now" (39%). Only 7% favored "tilt[ing] things a little more in
favor of the insurance companies." ' An examination of the publications of
HALT, a reform organization founded in 1977, indicates the kind of issues that
engage that small section of the public that devotes attention and energy to
challenging lawyers' practices.”® They are concerned about excessive fees,
particularly exactions like fixed percentage probate fees. They are concerned with
the weakness of lawyer discipline and call for the abolition of self-regulation and
the establishment of an open public procedure for grievances against lawyers. They
want plain language, do-it-yourself provisions, and higher small claims court
limits—all to permit citizens to pursue their legal business without lawyers; they
oppose the lawyer monopoly, enthusiastically urging nonlawyer practice. It is a
consumerist perspective in which access is a major theme: they want a system that
is user-friendly for ordinary people. Overall, problems are visualized as
impositions on individual users rather than in the aggregate perspective that is part
of the jaundiced view.

The gulf between the jaundiced view and this more consumerist take on
lawyers is revealed by the response of HALT leadership to Dan Quayle's campaign
against the civil justice system. HALT officials welcomed Quayle's ABA speech as
a boost "for the visibility of the legal reform movement" and for putting reform on
the front burner but criticized the Quayle proposals as "either too superficial or too
one-sided."*’ Invoking the access theme, the organization's Executive Director
took a cool view of the Council on Competitiveness reforms, which "tend to be
aimed at reducing litigation for the sake of reducing htlgatlon without addressing
the 1mpact these proposals will have on obtaining justice."'™* A few months later,
comparing the reform proposals of the ABA and the Bush adminis-
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tration, HALT'S Deputy Director criticized the ABA proposal as "too lawyer-
dominated—it equates access to justice with finding an attorney—and fails to take
into account the consumer perspective."'>’ The administration's legislation, on the
other hand, "is too one sided and is aimed more at reducing litigation than ensuring
justice.""'** There is no indication here of any objection to the substantive justice
afforded by the system—what is wanted is expanded access to it. If the HALT view
is at all reflective of what ordinary people want, then we can understand how the
anti-lawyer strategy of the 1992 Bush campaign mistakenly conflated distinct kinds
of anti-lawyer sentiment. Attacks on the litigation explosion, which caught fire with
elite audiences, were expected to ignite the grievances and resentments of the wider
public.'” But the wider public's concern about the legal system includes the theme
of access to the remedies and protections of the legal system.

To business people, who feel accused of responsibility for America's flagging
economic performance and lack of competitiveness, it is reassuring to know that
the fault is not theirs and that they are the victims of predatory lawyers, activist
Judges, and biased jurors."”* But the evidence that the liability system actually
impairs the economic competitiveness of American corporations is vanishingly
thin.'”> The focus on lawyers and civil liability as a major source of business
distress does not seem to be the product of calculating examination of balance
sheets. Instead it seems to proceed from, or at least implicate, the resentments of
lawyers discussed earlier.

V. American Exceptionalism

A. Only in America?

In the jaundiced view, America's legal malaise is not an expression of its
essential character, but is part of a falling away from the true America. The
jaundiced view mourns the loss of a time when society was benignly self-
regulating, law was clear, certain and reasonable, judges applied it dutifully and
eschewed activism, lawyers were upright paragons of civic virtue, and litigation
was rare.”® Nostalgia for this normal, orderly world flourishes in many sectors of
American life."”” Within the legal profession itself, many share the sense that law
has declined from a noble profession infused with civic virtue to commercialism."®
This sense of decline has been a recurrent theme for at least a hundred years.
Distress about lost virtue has been a constant accompaniment of elite law practice
since the formation of the large firm a hundred years ago."”® The time when virtue
prevailed is just over the receding horizon of personal experience. Lawyers' sense
of decline reflects the gap between practice and professional ideology: in the flesh,
working life is experienced as more mundane, routine, business-like, commercial,
money-driven, client-dominated, and conflict-laden than it is supposed to be. It is
easy to believe that the way it is supposed to be is the way that it used to be.'®
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This nostalgia is fused to a sense that America has taken a wrong turn. The
contemporary critique of lawyers as economic predators is pervaded by a sense of
the uniqueness of the American predicament. Vice President Quayle's "seventy
percent" probed a sensitive spot precisely because it served as shorthand for the
sense that we are radically different and have departed the trodden path along a
perilous detour. While other industrial democracies flourished with few lawyers and
less litigation, we carried a crushing legal burden. Japan was Exh1b1t A, supposedly
displaying the inverse relation of lawyers to economic vigor.'®' As fortunes change
and the United States is again regarded as outperforming its economic rivals,'®* it
remains to be seen how many of those who were so outspoken about the deleter1ous
effect of lawyers will retain their conviction of the close linkage of legal activity to
economic performance.

A media pundit tells us, "It's an 'only in America' spectacle that we have here
where products that are later proven to be perfectly safe are driven off the market
by lawyers."'® President Bush, lamenting the debilitating effects of litigation
against corporations, stresses that "[o]nl}/ the United States has seen the number of
lawyers double over a 20 year period."'* Actually, lawyer populations have been
growing even faster elsewhere. Between the years 1965 and 1985, the number of
lawyers in the United States roughly doubled. But the rate of growth of the legal
profession was higher in Canada, England, France, and Germany, to take only a few
places for which data is readily available.'® In other respects as well, other
industrial democracies seem less different from the United States. All have taken
part in a tremendous enlargement of the legal world: the amount and complexity of
regulation; the frequency of litigation; the amount of authoritative legal material; the
number, coordination, and productivity of lawyers; the number of legal actors and
the resources they devote to legal activity; the amount of information about law and
the Ve6l30c1ty with which it circulates—all of these have multiplied several times
over.

Comparisons with supposedly less legalistic and contentious populations
elsewhere do not invariably show Americans to be more litigious and legalistic.
Several recent and detailed comparisons place more emphasis on the similarities
that interlace the differences in litigation patterns. A study comparing tort litigation
in the United States, Britain, and Germany concludes with the surmise that "the
differences that exist between the systems are much less spectacular than they are
commonly believed to be once allowance has been made for differences in cost of
medical care, standard of living and the cost and method of funding litigation." A
study of medical malpractice claims in the United States, Canada, and England takes
up the "similar growth in malpractice litigation during the 1970s and 1980s and
takes this "parallelism [to] suggest... that this growth must arise less from isolated
doctrinal changes in one country than from changes in medical practrce and social
mores, which occur roughly simultaneously in most Western countries."'® These
convergences are more remarkable because the other countries place far less reliance
on courts and lrtrgatron to deal with compensation for injury than is the case in the
United States."”
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Swift and incessant currents of American influence are flowing through the
legal systems of the industrialized world and spilling over into ex-second and third
worlds. As one European observer sums it up, "almost all fundamental and far-
reaching changes in European law and understanding of law during the post-war
period have started from America."'”" American styles of structuring business
relations, drafting contracts, regulating financial markets, and protecting injury
victims have infiltrated into European legal practice.'”” There is massive borrowing
of American institutional devices from constitutionalism and ;'udicial review'” to
the large business law firm,”* alternative dispute resolution,'” and public interest
law.'”® Lopsided infusion of procedural and substantive law, of general concepts
and perspectives, of new images of lawyering, and of new organizational forms has
provoked European observers to compare the contemporary wave of
Americanization to the transformative reception of Roman law that produced
modem European law.'”’

B. Characterizing American Distinctiveness

When we discount for exaggerated notions of American uniqueness and for the
enticements of cultural nostalgia, America is different and some things have
changed. Beneath the illusion and caricature of these "only in America" and "good
old days" fantasies lie genuine and serious questions about the distinctive character
of American legal life.

The nostalgic component of the jaundiced view points to real changes as well
as imaginary ones. Before World War II, American law in practice provided little
remedy for have-nots against dominant groups. Lawrence Friedman described the
late nineteenth century tort system as a "system of non-compensation" in which
few claims were brought and plaintiffs faced an array of doctrinal, practical, and
cultural barriers to recovery.'” Studying personal injury cases in New York City
over a forty-year period, Randolph Bergstrom concludes that "[t]he injured had few
reasons to think that lawsuits would offer a ready source of sustenance in 1870, less
still in 1910."'" My own review of pre-World War II disasters shows that
compensation was uncertain and meager.™ Successful claims by those in
subordinate positions—workers, minorities, prisoners—against bosses and
authorities were few and far between.

In this respect, law has changed. Compensation for many of life's troubles has
become routine, through social insurance (ranging from social security disability
payments to federal insurance of bank deposits) and through use of the litigation
system.'®! Expectations of remedy and compensation have risen.®” Legal repre-
sentation of victims is more available and more competent.'® There is more
"litigation up" by outsiders and clients and dependents against authorities and
mnanagers of established institutions. The leeways and immunities from legal
accountability of the powerful have shrunk, and there is a sense of enhanced and
oppressive exposure. It is this exposure that excites much of the reproach of our
litigious society. To many members of the elite, lawyers are no longer pillars of



98 Marc Galanter

the established order but are recast as enemies of established interests. Thus a Wall
Street Journal columnist observed that "lawyers are replacing trade unions as the
main scourge of the business community.""™ In a situation where many elite groups
feel threatened by social and legal changes, the underlying and ineradicable themes
of hostility toward lawyers are available to decipher and explain these troubling
developments.

Enlarged responsiveness to the concerns of ordinary people does not imply a
lessening of legal attention to the concerns of dominant groups. The system is
more inclusive, but all parts of it have grown. During the era of expanding
responsiveness to victims and outsiders, there was even greater growth in legal
activity on behalf of dominant groups: litigation by businesses increased more
rapidly than litigation by individuals;" legal expenditures by businesses and
government increased more rapidly than expenditures by individuals;'® the large
firm sector of the legal profession that provides services for corporations and large
organizations grew and prospered more than the small firm sector that services
individuals."”’

America is a society that absorbs huge amounts of law and lawyering—both
absolutely and compared to other industrial democracies. Even when we adjust for
the different occupational structure and nomenclature of providers of legal services,
it is clear that the United States supports far more lawyers per capita than do other
industrial democracies.'® I would argue that this reliance on lawyers is the effect,
rather than the cause, of a decentralized legal regime in which any activity is subject
to multiple bodies of regulation; where the application of those rules depends on
complex and perhaps unknowable states of fact; where decision-makers produce not
definitive and immutable rulings but contingent temporary resolutions that are open
to further challenge; where outcomes are subject to contestation in multiple forums
by an expanding legion of organized and persistent players who invest increasing
amounts in more technically sophisticated legal services. The allegiance of the
lawyers that provide these services is less to their guild than to their clients, whose
views they absorb and whose interests they champion. Mark Osiel points out that
American lawyers are different not only in their "unqualified partisanship" but also
in the kind of knowledge that comprises their expertise. They provide not only
technical mastery of legal texts but "practical judgement: discernment in predicting
how courts will balance, in light of underlying policy and principle, the relative
significance of particular features of a complex factual configuration."" The
distinctive scope and role of American lawyers underlies their prominence in the
American political and cultural scene. As the myth of lawyers undermining
American competitiveness attests, they are seen as major actors responsible for
major problems.

Through this decentralized, endlessly receptive, and very expensive system,
we attempt to pursue our multiple and colliding individual and social visions of
substantive justice.'”’ We want our legal institutions to yield both comprehensive
policy embodying shared public values and facilities for the relentless pursuit or
individual interests. But we are suspicious of the concentrated authority required
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for the former and reluctant to support the elaborated public machinery required to
provide the latter routinely to ordinary citizens. We prefer fragmented government
and reactive legal institutions with limited resources, so that in large measure both
the making of public policy and the vindication of individual claims are delegated to
the parties themselves who are left to fend according to their own resources. In such
a complex system, lawyers form a major component of these resources. But lawyers,
each attached to her own client, cannot fulfill the fatally divided promise of
substantive justice.'

Does this more capacious and more complex law bring with it more justice?
Surely, yes, but paradoxically it is simultaneously accompanied by an increase in
injustice. Injustice is something bad that someone ought to do something about.
As the risks of everyday life have declined dramatically, there is a widespread
sense that science, technology, and government can produce solutions for many of
the remaining problems.'”> As more things are capable of being done by human
institutions, the line between what is seen as unavoidable misfortune and what is
seen as imposed injustice shifts.'” The realm of injustice is enlarged. Hurricanes are
misfortunes; but inadequate warning, insufficient preparation, and bungled relief
efforts may be injustices. Once, having an incurable disease was an unalterable
misfortune; now a perception of treatment withheld or insufficient vigor in pursuing
a cure can give rise to a claim of injustice. As the scope of possible interventions
broadens, more and more terrible things become defined by the incidence of
potential intervention. Thus, poverty, disease, and disability are not unalterable fate,
but a matter of appropriate interventions. Our consciousness of injustice increases,
not because the world is a worse place, but because it is in important ways a better,
more just place.

Just as our longer and healthier lives call for more medical attention, every
addition to human capacity for control and remedy enlarges the legal world. It can
safely be predicted that health care delivery, genetic engineering, and the
information superhighway—to pick just a few matters from today's head-
lines—will, at the same time that they address old needs, spawn vast thickets of
new law and create new needs. As resources increase and expectations rise and
new claims for remedy are vindicated, new vistas of injustice unfold.

The American legal setting—in which decisions responding to claims based
on our competing commitments are fragmented among multiple regulators,
superintended but not controlled by independent courts—gives full play to the
ambiguities and strains in the lawyer role. As lawyers devise more complex public
structures and embellish innovative pursuit of conflicting client interests within and
around those public structures, the inevitable tensions of the lawyer's role are
accentuated. Lawyers seem to be ushering us ever further from the legal idyll of
substantive justice that is direct, simple, and accessible. It comes as no surprise that
they are blamed for both a surfeit of law and a shortage of justice.

How distinctive are these American developments? Is America on an
idiosyncratic detour, or is it launched on a pioneering excursion into territory that
will soon be common ground? Will this fluid, flexible, ubiquitous law, responsive
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to enhanced expectations for justice, prove to have a general and transforming
appeal in other societies in the way that the (now transnational) consumer culture
has? Or will these American formations turn out to be just one of the legal idioms
through which the life of modem societies can be conducted?

Some would take the extensive borrowing of American institutions and devices
as an indication that America is leading the way to a convergent transnational legal
culture. But legal cultures, like languages, can absorb huge amounts of foreign
material while preserving a distinctive structure and flavor. Yet even as the various
legal cultures remain distinct, they seem to be driven by similar demands to address
many of the same problems and increasingly they draw upon a common repertoire
of responses.

The enlargement of the legal world is not an excluswely American phenome-
non, but a general one.'” Other nations seem to be moving toward this soft,
pluralized, partlclpatlve expensive law, with more lawyers who play a more central
and expansive role.'”® As these lawyers become more adaptable and more useful to
an enlarged cast of legal actors, they may well join their American counterparts as
targets of discontent.

Anti-lawyer feeling varies in both intensity and focus. Of course, episodes of
elevated anti-lawyer feeling are never entirely new; they draw on old themes. But
they are never just reruns. Such episodes are about more than lawyers: they are
about people's responses to the legal system and the wider society in which it is set.
The level of discontent with lawyers may be sharply elevated and intensified by
groundless panic about the legal system. The most recent round of American
lawyer-bashing exhibits elite reaction to the pervasiveness and expense of law and
to its new inclusiveness and accountability. This "too much law" critique
supplanted the earlier "not enough justice" critique that focused on lawyers'
betrayal of their public duties. To my knowledge, no prescient analyst predicted
this shift in the most visible and vehement critique of the legal profession. This
should induce modesty about imagining that we know what is coming next. None
of the basic themes of criticism is going to disappear, since they are rooted in the
lawyer's role. As e expect ever more of the law and become ever more aware of
its shoncomlngs 7 the focus of discontent with lawyers may shift once again, but
there is little reason to think that its intensity will abate more than temporarily,
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