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Large law firms have grown rapidly in recent years and this growth has
been accompanied by increased rationalization, specialization, hierarchy,
meritocracy, diversity, and market orientation. As firms have grown in
size they have simply outpaced earlier methods of monitoring and coordi-
nating personnel, recruiting associates, and generating revenues (to com-
pensate the larger staff).! To survive, firms have been forced to adapt by
slowing growth, generating new sources of income, remolding existing
governance structures, or accepting decreased—or at least different—
profit distributions.

Many observers, concerned about the commercialization of law prac-
tice, regard these developments as inimical to lawyers' commitment to
public service and conclude that there has been a decline in the pro bono
activities of law firms. Wary of falling into the easy assumption that things
have declined since the good old days, we seek in this chapter to test the
accuracy of these assertions. We shall attempt to assemble some informa-
tion that illuminates the connection between firm growth and pro bono
work.

We first put our inquiry into context by reviewing the growth and
transformation of the large law firm in recent years. We then sketch the
perceptions of decline into commercialism that have accompanied the
large law firm since its founding a century ago. Finally, we present, in
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summary form, some data on the pro bono activities of a set of large firms.

The Emergence of the Big Firm®

The big firm and its distinctive style of practice emerged around the turn
of the century. The break from earlier law practice can be depicted by a
schematic comparison under the six headings of partners, other Ilawyers,
relations with clients, work, support system, and new kinds of knowledge.
Any of these indexes of the big firm can be found apart from the cluster,
but we argue that the cluster hangs together to give the big firm a distinctive
institutional character—a character that is changing as these features are
rearranged.

In the big law firm, the loose affiliation of lawyers sharing offices and
occasionally sharing work for clients is replaced by an environment in
which clients "belong to" the firm rather than to an individual lawyer.
The proceeds, after salaries and expenses are paid, are divided among the
partners pursuant to an agreed-upon formula.

Unpaid clerks and permanent assistants in the big law firm are displaced
by a select group of academically trained associates (as they came to be
called), or other lawyers, chosen on grounds of potential qualification for
partnership. These associates are salaried lawyers who are expected to
devote their full efforts to the firm's clients. To provide them with the
necessary incentives, the firm holds out the prospect of eventual promo-
tion to partnership, but only after a prolonged probationary period during
which the associates work under the supervision and tutelage of their
seniors and are gradually assigned increased responsibility. As we have
argued elsewhere, the presence of a steady supply of highly qualified but
inexperienced young recruits is one of the key ingredients of the big law

firm.>

The gap between their certified promise and their untested quality
of performance underlies what we refer to as the "promotion-to-partner
tournament."

Large firms represent large corporate enterprises, organizations, or
entrepreneurs with a need for continuous (or recurrent) and specialized
legal services that could be supplied? only by a team of lawyers. Relations
with clients tend to be enduring. Such repeat clients are able to reap
benefits from the continuity and economies of scale enjoyed by the firm.

The work of large firms involves specialization in the problems of

particular kinds of clients. It involves not only representation in court,
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but also services in other settings and forums. The emergence of the large
firm represents the ascendancy of the office lawyer and the displacement
of the advocate as the paradigmatic professional figure. Litigation no
longer commands the energies of the most eminent lawyers. By 1900,
Robert Swaine concluded, "the great corporate lawyers of the day drew
their reputations more from their abilities in the conference room and
facility in drafting documents than from their persuasiveness before the

courts."*

The emergence of the big firm was associated with the introduction
of new office technologies, a new support system. The displacement of
copying, clerks, and messengers by the typewriter, stenography, and the
telephone greatly increased the productivity of lawyers.

The proliferation of printed materials—reports, digests, treatises—ren-
dered obsolete the earlier style of legal research and required mastery of
new areas of specialized knowledge. The acquisition of legal skills changed,
too. Between 1870 and 1910 the portion of those admitted to the bar who
were law school graduates rose from one-fourth to two-thirds.

The blending of these features into the big law firm as we know it is
commonly credited to Paul D. Cravath. In the first decade of this cen-
tury, he established the "Cravath system" of employing outstanding grad-
uates straight out of law school on the understanding that in return
for a salary, training, a ‘"graduated increase in responsibility," and the
possibility of progressing to partnership after an extended probationary
period, young lawyers would work exclusively for the firm and eschew
practices of their own.” Though most fully articulated by Cravath, many
elements of the big firm had been around for several decades.” Cravath's
innovation was to add the promise that, with the right credentials, hard
work, and perseverance, the younger attorney's relationship to his or
her mentors would eventually mature into an enduring and permanent
partnership.

Innovative organizers elsewhere came up with similar combinations of
these elements. Wayne Hobson noted that "[Louis D.] Brandeis .. was
the true pioneer of modern forms of law firm organization in Boston."’
At Warren and Brandeis he hired Harvard graduates of high academic
achievement, paid them salaries (an innovation), and "was the first Boston
lawyer to organize his office on the basis of taking bright young men
quickly into partnership."®

The core of the big firm, we submit, is the promotion to partnership.
Partners and junior lawyers are not equals, but are arranged in a hierarchy

with command and supervision in the former. But the latter are neither
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transient apprentices nor permanent employees. They are inchoate peers,
fellow professionals of presently immature powers who have the potential
to achieve full and equal stature.

Firms can offer this promise only when they are confident that they
can attract sufficient work to keep these young lawyers busy. That is, the
senior lawyers have to have either clients who produce more work than
the senior lawyers can handle themselves or a reputation that will attract
such clients. Reviewing early firm histories, Thomas Pinansky notes that
typically it was association with a corporation or a "super-capitalist" that
provided the stream of work, and "the publicity from serving such clients
and the expansive contacts of these clients resultfed] in a growing network
of contacts for the emergent firm."’ For example, "when the law firm
of Shearman and Sterling was established in 1873, Jay Gould promised
Shearman that he would take his legal business to the new firm. . .. Gould
was more than a rich client who assured the new firm a few large fees.
At the time of the establishment of Shearman and Sterling, there were
sixty-three cases pending involving Jay Gould. One year later, the figure
had risen to ninety-seven.""

The frenetic pace and intense specialization of the large firm trans-
formed the world of the younger lawyer. Conventional understandings of
professionalism were violated by reducing young lawyers to anonymous
employees, demanding a monopoly on their energies, and forbidding
them independent relations with clients. This diminution of professional
identity and status troubled many junior lawyers. William H. Dunbar, in
his ninth year at Warren and Brandeis, complained that his name was
acquiring "none of the value which seems to constitute the chief capital
of a professional man." While he acknowledged the pecuniary benefits of
his status, he remained troubled by the fact that it was the firm's, not his,
reputation that benefited from "the success of all our joint labors.""

During these early years law firms grew in size. In every city, the
number of big firms (as big was then defined) grew at an increasingly
rapid rate. And over time there were ever bigger firms: first in New York,
then in other large cities, then in smaller cities.. This progression can be
seen in Hobson's compilation of the number of firms with four or more
lawyers, which grew from 15 in 1872, to 39 in 1882, to 87 in 1892, to 210
in 1903, to 445 in 1914, to "well over 1,000" in 1924." The large law
firm—and with it the organization of law practice around the promotion
to partnership pattern—became the industry standard. Gradually, the
older patterns of fluid partnerships, casual apprenticeship, and nepotism

were displaced.
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Circa 1960: The Golden Age of the Big Law Firm

By World War II, the big firm had become the dominant kind of law
practice. It was the kind of lawyering consumed by the dominant economic
actors. It commanded the highest prestige. It attracted many of the most
highly talented entrants to the profession. It was regarded as the state of
the art, embodying the highest technical standards. In the postwar years
this position of dominance was solidified.

To get a reading on the changes over the past generation, we develop
as a baseline a portrait of the big firm in its "golden age"—before the
transformation that is now under way—of the late 1950s and the early
1960s; when big firms were prosperous, stable, and untroubled. The form
had been tested; it was well established; it exercised an unchallenged
dominance. It was a time of stable relations with clients, of steady but
manageable growth, of comfortable assurance that an equally bright future
lay ahead—which is not to say that its inhabitants did not look back
fondly to an earlier time, when professionalism was unalloyed.

Circa 1960 New York City was home to a much larger share of big
firm practice than it is now. In the early 1960s, there were twenty-one
firms in New York with fifty lawyers or more, and only seventeen firms
of that size in the rest of the country outside New York.” A few years
earlier, the largest firm in New York (and the country) was Shearman &
Sterling & Wright, with thirty-five partners and ninety associates, a total
of 125 lawyers. Three other Wall Street firms had over one
hundred lawyers. The twentieth-largest firm in New York had fifty
lawyers."*

To examine this golden age, we compiled data from the Martindale-
Hubbell Directory of American Lawyers on two sets of firms: Group I
consists of fifty firms that were among the largest in 1986; Group II
consists of fifty smaller but still large firms ranked roughly between 200th
and 250th in the United States in 1988."

We were able to examine the sizes of thirty-five firms from each group
in 1955 and 1965."° In 1955 our thirty-five Group I firms ranged in size
from seven to eighty-four lawyers, with an average size of forty lawyers.
By 1965 their size ranged from thirteen to 112 lawyers, with an average
of 62.6. The thirty-five firms in Group II ranged from six to thirty-five
lawyers in 1955, with an average of 15.8; in 1965 they ranged from eight
to forty-six, with an average of 25.1 lawyers. This was a period of prosper-
ity and manageable growth for big firms. Over the decade ending in 1965,
the Group I firms that twenty years later figured among the fifty largest
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grew at an annual rate of 5.3 percent. The Group II firms grew at an
annual rate of 5.5 percent.'’

Firms were generally located in and identified with a single city. An
earlier wave of European and Washington, D.C., offices had been largely
abandoned.”® "Formation [in 1957] of a nationwide [sic] law firm with
offices interlocking in Illinois, Washington, D.C. and New York" was
startling, "so unusual that it had to be approved in advance by the Bar

.. 9
Association."

Hiring

Firms in this era were built by promotion to partnership. Lateral hiring
was almost unheard of, and big firms did not hire from one another.
Partners might leave and firms might split up, but it did not happen very
often.”” Hiring of top law students soon after their graduation was one
of the building blocks of the big firm. Most hiring was from a handful
of law schools, and walk-in interviews during the Christmas break were
the norm. Starting salaries at the largest New York firms were uniform—
$4,000 in 1953, rising to $7,500 in 1963.' The going rate was fixed at a
luncheon attended by managing partners of prominent firms and held
annually for this purpose.*

Historically, the big firms had confined hiring to white, Christian
males. Few blacks and women possessed the educational admission tickets
to contend for these jobs, and although numerous Jews did, with a few
exceptions they, too, were excluded.” This exclusion began to break down
after World War II and accelerated after 1960. Jewish associates were
hired and some moved up the ladder to partner. The lowering of barriers
to Jews was part of a general lessening of social exclusiveness. In 1957,
28 percent of the partners in the eighteen New York firms studied by
Smigel were listed in the Social Register; by 1968 the percentage had
dropped to 20 percent. But blacks and other minorities of color were still
hardly visible in the world of big law firms. In 1956 there were perhaps
eighteen women working in large New York firms—Iless than 1 percent
of their total complement of lawyers. As late as 1968, Cynthia Fuchs
Epstein estimated, "only forty women were working in Wall Street firms

or had some Wall Street experience."**

Promotion and Partnership

Only a small minority of those hired as associates achieved partnership.
Of 462 beginning associates hired by the Cravath firm between 1906 and
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1948, only 44 (just under 10 percent) were made partners.””> Cravath may
have been the most selective, but it was not out of line with other firms.
In 1956 Martin Mayer reported that the '"chance of becoming a part-
ner .. varies from one in seven to one in fifteen, depending on the firm
and the year in which he joins it."* Spencer Klaw, writing two years later,
provides a more optimistic assessment that partnership is achieved by
"perhaps one out of every six or seven."”’

The time that it took to become a partner varied. For New York
lawyers who became partners around 1960, the average time seems to
have been just under ten vyears.”®® Outside of New York the time was
closer to seven vyears.” Throughout the decade of the 1960s, the time to
partnership became shorter.”

One of the basic elements of the big firm is the "up-or-out" rule that
prescribes that after a probationary period the young lawyer will either
be admitted to the partnership or leave the firm. In this model there can
be no permanent connection other than as a partner, though it is easy
to overestimate the rigor with which the wup-or-out rule was in fact
applied.

For associates who did not make partner, firms undertook outplace-
ment, recommending them for jobs with client corporations and smaller
firms.”' Ties might be maintained as the firm referred legal work to lawyers
who left or who served as outside counsel to the corporation. And al-
though departure from the firm was generally decreed by the up-or-out
norm, some lawyers were permanent but not partners.

Partners were chosen by proficiency, hard work, and ability to relate to
clients.”> But in many cases there was some consideration of the candidate's
ability to attract business." And selection depended on the perceived
ability of the firm to support additional partners.** Achieving partnership,
the "strongest reward," meant not only status but security and assurance
of further advancement: '"they.. know that they have tenure and feel
certain that they will advance up the partnership ladder."”” There was
certainly pressure to keep up with one's peers, but competition between
partners was restrained. In this environment, "Admission to the partner-
ship of a leadinglJfirm was a virtual guarantee not only of tenured employ-
ment but of a lifetime of steadily increasing earnings unmatched by a
lawyer's counterparts in the other learned professions."*

But this should not lead one to conclude that the classic pattern of
dividing the proceeds of the big firm partnership was some approximation
of giving each partner an equal share—or a share by seniority (the so-

called "lockstep" system).”” By circa 1960 the prevailing practice was to
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divide profits according to individualized shares, rather than a norm of
equal participation.*®

Work and Clients

The work of the big firm was primarily office work in corporate law,
securities, banking, and tax, as well as some estate work for wealthy
clients. Divorces, automobile accidents, and minor real estate matters
would be farmed out or referred to other lawyers.” Litigation was not
prestigious work and was not seen as a moneymaker. Mayer estimated
that "litigation ... occupies less than one-tenth the time of a large law
firm" and reported that "some firms avoid it entirely."* He described big
firm litigation in the early 1960s as involving taxes, contracts, personal
injury defense, and defense of corporations and directors from sharehold-
ers suits. "But to most large law firms, the word 'litigation' connotes an
antitrust suit, not because the number of such cases is large but because
each of them represents so enormous a quantity of work."" The surge of
antitrust litigation tended to elevate the standing of litigators, who had
been "overshadowed by office-lawyer partners .. . who seldom, if ever,

went near a courtroom."*

Where big firms were involved in litigation, it
was typically on the defendants' side. Big firms usually represented domi-
nant actors who could structure transactions so that they got what they
wanted; it was the other side that had to seek the help of courts to disturb
the status quo. Disdain of litigation reflected the prevailing attitude among
the corporate establishment: that it was not quite nice to sue.*

Relations with clients tended to be enduring. "A partner in one Wall
Street firm estimate[d] its turnover in dollar volume at 5 percent a year,
mostly in one-shot litigation."" Many big firm partners sat on the boards
of their clients®—a practice that had been viewed as unprofessional earlier
in the century, and would lose favor later.*

As they grew, many firms broadened their client base, becoming less
dependent on a single, main client. Corporations had strong ties to "their"
law firms; relations tended to be enduring and unproblematic. A 1959
Conference Board survey on the legal work of 286 manufacturing corpora-
tions found that "three-fourths of them retain outside counsel on a contin-
uing basis.... Companies most frequently report that ‘'present outside
counsel has been with us for many, many years,’ or that 'we are satisfied
with the performance of our outside counsel and have never given any

thought to hiring another.” «*/
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We have no evidence about how many hours people actually worked
or billed. Smigel reported, "Some firms believe an associate should put
in 1,800 chargeable hours a year and a partner 1,500, with the hours
decreasing as the partner gets older."*® It was widely believed, perhaps
with some basis, that lawyers (especially associates) were not working as

hard as they had in earlier times.*’

Outside New York

Circa 1960, New York still dominated the world of big-time law prac-
tice. Big firms elsewhere were constructed along the same promotion to
partnership lines, but tended to operate a bit differently. Firms outside
New York tended to be more recently founded. There was less departmen-
talization; lawyers were less specialized, and less supervised. Firm organi-
zation was less formal: there was less elaboration of rules about meetings,
training, conflicts of interest and so on.”” They had a smaller turnover of
associates and less up-or-out pressure. Partnership was easier to attain
and came earlier.’’ There was more use of such intermediate classifications
as junior or limited partners and more lateral hiring.”> Firms were also
less highly leveraged. The ratio of associates to partners in Smigel's nine-
teen New York firms was two to one; in his non-New York firms it was
one to one-and-a-half associates to one partner.*

For big firms, circa 1960 was a time of prosperity, stable relations with
clients, steady but manageable growth, and a comfortable assumption that
this kind of law practice was a permanent fixture of American life and
would go on forever. Notwithstanding their comfortable situation, many
inhabitants and observers regarded the big firm world as sadly declined
from an earlier day when lawyers were statesmen and served as the con-
science of business.” Echoing laments that have recurred since the last
century, partners complained to Smigel that law is turning into a business.”
No longer, Mayer reflected, do young associates regard themselves as
servants of the law and holders of a public trust; "they are too busy fitting
themselves for existence in the 1950s, when efficiency, accuracy, and
intelligence are the only values to be sought."

Big law firms enjoyed an enviable autonomy. They were relatively
independent  vis-a-vis  their clients; exercised considerable control over
how they did their work; and were infused with a sense of being in control

of their destiny.
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The Transformation of the Big Firm

The more numerous and more diverse lawyers of our day are arrayed in
a very different structure of practice than their counterparts a generation
carlier. There has been a general shift toward larger practices.’”” The number
of lawyers working in sizable aggregations, capable of massive and coordi-
nated legal undertakings, has multiplied many times over.”® One estimate
stated that in 1988 there were 35,000 lawyers at 115 firms with more than
two hundred lawyers, and a total of 105,000 lawyers in 2,000 firms larger
than twenty lawyers.”

Growth

In the late 1950s there were only thirty-eight law firms in the United
States with more than fifty lawyers—and more than one-half of these
were in New York City.® In 1985 there were 508 firms with fifty-one or
more lawyers.”'

Not only were there more big firms, but they were growing at a faster
rate. The firms in our Group 1 (fifty of the largest firms in 1986) grew
from an average size of 124 in 1975 to 252 in 1985.° In this period, the
average size of our Group II firms (forty-four of the 200th to 250th largest
in 1988) doubled, from forty-four to eighty-eight lawyers.” The average
annual growth rate over this ten-year period was 8 percent for Group I
and 7.9 percent for Group IL** These rates are considerably higher than
the rates at which these same firms were growing twenty years earlier.
From 1955 to 1965, the average annual growth rate was 5.3 percent for
the Group I firms and 5.5 percent for Group II firms.*

In 1960 big law firms were clearly identified with a specific locality,
as they had been since the origin of the big firm.”® But by 1980, of the
one hundred largest firms, eighty-seven had branches. Of all firms with
fifty or more lawyers, 56.8 percent were in more than one location and
24 percent were in three or more locations in 1980.” Some of this branching
was by "colonization," but most of it involved mergers with firms (or
with groups defecting from firms) in the new locality. "Washington has
been the favorite site for branches. In 1980,178 firms from outside Wash-
ington had branches there.”® But as branching activity has increased, Wash-
ington offices have become a declining portion of all branches.

In the 1980s the home office and branch pattern was joined by the
genuine multicity law firm.® To capture the dynamic of multicity growth,

we compared twenty of the largest firms based in New York City (NY)
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and twenty of the largest firms based outside New York City (ONY) in
1980 and 1987.° The twenty NY firms had a total of seventy branch
offices in 1980 and ninety-nine branches in 1987. The twenty largest ONY
firms had a total of 61 branches in 1980 and 124 branches in 1987. Thus
there was a 41 percent increase in branches of NY firms over this seven-
year period and a 103 percent increase in branches of ONY firms.

Not only did the number of branches increase, but so did their size.
The average size of each branch of a NY firm went from eight lawyers
in 1980 to seventeen in 1987. The branches of the ONY firms grew from
an average of fifteen lawyers in 1980 to thirty lawyers just seven years
later. The growth in branches accounted for 31 percent of the total growth
of the twenty NY firms and 69 percent of the total growth of the ONY
firms. The percentage of lawyers outside the largest office rose from 15
percent to 21 percent for the NY firms, while doubling from 21 percent
to 42 percent for the ONY firms.

We can see that branches grew much faster than main offices during
this period. By 1987 there were a number of firms that had a substantial
portion of their lawyers away from the largest office. Eight of the NY
firms had more than 25 percent of their lawyers outside the main office
(up from four in 1980); and seventeen of the ONY firms had more than
25 percent of their lawyers outside the largest office—seven had more
than 50 percent outside.

Increasingly, large firms operate on an international basis. Of the one
hundred largest firms in 1988, some forty-four had a total of 136 overseas
offices.”! Our comparison of the twenty largest NY and twenty largest
ONY firms indicates that the largest NY firms have more overseas
branches, but the gap is closing. The twenty NY firms had thirty-nine in
1980 and forty-three in 1987. Their ONY counterparts had nine in 1980
and twenty-one in 1987. Foreign offices tend to be a larger share of the
offices of the NY firms (36 percent in 1987) than of the ONY firms (15
percent in 1987).

Over the past generation, there has been a marked movement away
from New York City as the nation's legal center.’”” In 1957 there were
twenty-one firms with over fifty lawyers in New York City and only
seventeen in the rest of the country.” In 1980 there were 72 firms of fifty-
one or more lawyers in New York State, but in the whole country there
were 287.% In twenty years New York City's share of large firms had
fallen from more than one-half to less than one-quarter. New York City
has retained a somewhat larger but declining share of the very largest

firms. In 1987 thirty-two of the one hundred largest firms were based in
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New York (down from thirty-six in 1975).” The one hundred largest
firms were based in twenty-four cities (up from eighteen in 1975).7

Work and Clients

The type of work big firms do has also been changing; there has been
a surge of corporate litigation since the 1970s as well as an increase in the
number, size, and responsibility of in-house legal departments.”” Long-
term retainer relations have given way to comparison shopping for lawyers
on an ad hoc transactional basis.”® Corporations that view legal expenses
as ordinary costs of doing business rather than as singular emergencies
now monitor legal costs, set litigation budgets, demand periodic reports,
and require presentations from competing outside firms before awarding
new business.

Law practice has also become more specialized. Within large firms,
specialization has become more intense and the work of various levels
more differentiated.” Much routine work has been retracted into corporate
law departments, shifting the work of large outside firms away from office
practice and toward litigation and deals.** With more deals, higher stakes,
more regulation to take into account, and more volatile fluctuations of
interest and exchange rates, there is greater demand for intensive lawyer-
ing. The large, contested, or risk-prone, one-of-a-kind, "bet your com-
pany" transaction—Ilitigation, takeovers, bankruptcies, and  such—makes
up a larger portion of the work of big law firms. Since few clients provide
a steady stream of such transactions, and those that have them increasingly
shop for specialists to handle them, firms are under pressure to generate
a steady (or increasing) supply of such matters by retaining the favors of
old clients and securing new ones.

Competitiveness

The new aggressiveness of in-house counsel, the breakdown of retainer
relationships, and the shift to discrete transactions has made conditions
more competitive. Law practice has become more openly commercial and
profit-oriented—more like a business.®' Firms rationalize their operations;
engage professional managers and consultants; and worry about billable
hours, profit centers, and marketing Strategies. "Eat what you kill" com-
pensation formulas emphasize rewards for productivity and  business-
getting over equal shares or seniority."” There is more differentiation in
the power and rewards of partners; increasingly, standing within the firm

depends on how much business a partner brings in.*’ Rising overhead



Implications of Evolving Firm Size and Structure / 3/

costs and associate salaries put pressure on partners. In many firms, part-
ners work more hours with no commensurate increase in income.

The need to find new business leads to aggressive marketing. Some
firms take on marketing directors, a practice unheard of in 1980; but by
1985 there were forty such positions in law firms nationwide.”” By 1989
"almost 200 law firms ha[d] hired their own marketing directors."®® The
push for new business also brings about increased emphasis on "rainmak-
ing" by more of the firm's lawyers. Those lawyers who are responsible
for bringing in business enjoy a new ascendancy over their colleagues.®’
The thrust for business-getting resonates throughout the structure of the
firm. Thus a report on big firms in the southeast: "The shift from a
traditional reliance upon a small number of rainmakers to the aggressive
stance that everyone must make rain has resulted in a reduction in numbers
of associates receiving a vote for partnership as well as—in many cases—
a redivision of partners' profit pie. Many firms also go a step further by
eliminating non-producing partners and restructuring or jettisoning non-
productive departments."™®

The search for new business has been directed not only toward would-
be clients, but also to existing ones. In a setting where corporations are
more inclined to divide their business among several law firms, firms
engage in ‘"cross-selling" to induce the purchaser of services from one
department to avail itself of the other services from the firm.*

Lateral Hiring, Mergers

In the classic big firm, almost all hiring was at the entry level; partners
were promoted from the ranks of associates. Those who Ileft went to
corporations or smaller firms, not.to similar large firms, since these adhered
to the same '"no lateral hiring" norm. But starting in the 1970s, lateral
movement became more frequent. At first firms made an occasional lateral
hire to meet a need for litigators or to fill some other niche. But soon lateral
hiring developed into a means of systematically upgrading or enlarging the
specialties and localities they could service, and of acquiring rainmakers
who might bring or attract new clients. As lateral movement increased,
a whole industry’ of '"headhunter" firms emerged, gaining respectability
as it grew.” The number of legal search firms grew rapidly, from 83 in
1984, to 167 in 1987, to 244 in 1989.”"

The flow of lateral movement expanded from individual lawyers to
whole departments and groups within firms to whole firms. Mass defec-

tions and mergers became common, enabling firms to add new depart-
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ments and expand to new locations at a stroke. A casual search of the
legal press from 1985 to 1989 produced a list of seventy-one mergers
involving eighty-three firms with more than fifty lawyers; in fifty-eight
of these mergers, at least one of the merging firms had one hundred
lawyers—a sizable portion of the whole population of firms of that size.”
Mergers were not only a way to grow, but also a convenient device to
shake out or renegotiate terms with less productive partners.

Firms hired laterally not only by mergers but also by inducing specific
lawyers to change firms, "cherry picking" as it came to be called in the
late 1980s. A 1988 survey of the five hundred largest law firms found that
over one-quarter reported that more than one-half of their new partners
were mnot promoted from within but rather came from other firms.”> But
lateral movement takes place not only at the partner level. The same
survey found that one-quarter of the responding firms reported that more
than one-half of their associates were hired laterally. Increasingly, associ-
ates move from one big firm to another. A 1989 New York Law Journal
survey found that at twenty-three of the thirty largest firms in New York,
an average of 24 percent of the associates coming up for partnership were
laterals.”

The other side of this movement involves splits and dissolutions of

firms.”

As firms get larger the task of maintaining an adequate flow of
business may become more precarious. Firms are more vulnerable to
defections by valued clients or the lawyers to whom those clients are
attached. Size multiplies the possibility of conflicts of interests, and the
resulting tension between partners who tend old clients and those who
propose new ones can be solved by a breakaway. Surrounded by other
firms attempting to grow by attracting partners with special skills or
desirable clients, firms are vulnerable to the loss of crucial assets. So
dissolution may be catalyzed by lateral movement and merger activity,

and such breakups in turn stimulate a new round of lateral movement.

Hiring

As firms have grown and required larger numbers of qualified associ-
ates, recruitment activity has intensified. Recruiting visits to law schools,
extensive summer programs, brochures, and expense-paid "call-backs" of
candidates have become familiar parts of the big law firm scene” Starting
salaries have increased dramatically, beginning with a great contraction
of the supply of associates in the late 1960s. The Vietnam War draft

diverted law graduates to other occupations in which they could obtain
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deferments, just when 1960s activism induced disdain for corporate prac-
tice among many students, who instead sought work in poverty law and
public interest law. The percentage of elite law graduates entering private
practice dropped precipitously.”’ Confronted by criticism that their work
was unfulfilling and inimical to the public interest, many firms acceded
to demands that recruits be able to spend time on pro bono publico activities.”®

Firms responded to their supply problem not only by accommodating
their recruits' public interest impulses, but by a sharp increase in compen-
sation. In 1967 the starting salary for associates at elite firms in New York
City was $10,000, scheduled to increase to $10,500 for 1968. In February
1968 the Cravath firm, breaking with the "going rate" cartel, raised the
salaries for incoming associates to $15,000, setting in motion a new com-
petitive system of bidding for top prospects. Firms that wanted to be
considered in the top stratum had to match the Cravath rate. The change
in New York starting salaries reverberated throughout the upper reaches
of the profession. The salaries of more senior associates had to be raised
to preserve differentials; the take of junior partners had to be adjusted
accordingly; and firms outside New York, though paying less, had to give
corresponding raises to maintain parity with their New York rivals. Unlike
later increases in compensation, this one was not accompanied by pressure
to bill more hours; in fact, it appears that hourly billings were dropping
during this period."

In 1986, when the highest-paid beginning associates were getting
$53,000, Cravath administered a second shock by unilaterally raising sala-
ries to $65,000.'° At the time of the first "Cravath shock," the big firm
"going rate" referred primarily to a few dozen firms, located mostly in
New York; by the time the second increase occurred, the big firm world
consisted of several hundred geographically dispersed firms, many of them
national in scope. Long-accepted city differentials have been eroded by
branching, especially by recent moves by New York firms into other legal
markets, causing some firms in those localities to match the higher New
York salaries.

As the number and size of large firms has increased, recruitment has
become more-competitive and more meritocratic, leading to changes in
the social composition of the new recruits. The range of law schools from
which the big firms recruit has widened and recruitment goes "deeper"
into the class. Barriers against hiring Catholics, Jews, women, and blacks
have been swept away. The social exclusiveness in hiring that was a feature
of the world of elite law practice in 1960 has receded into insignificance.
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Performance in law school and in the office counts for more, and social
connections for less.'"'

By the late 1980s the population of big firm lawyers included a signifi-
cant number of women and members of minority groups. A 1989 survey
of the 250 largest firms found that 24 percent of their lawyers, 9.2 percent
of partners, and 33 percent of associates were women.'” A 1987 survey
of these firms reported that women were "40 percent of the associates
hired in the last two years, the same percentage as women in law school."'”
The percentage of women partners has been increasing at a rate of approxi-
mately 1 percent a year since 1981. These numerical gains have taken
place while many women have expressed dissatisfaction with working
conditions and career paths in large firms, especially as these obstruct

104 Women are less satisfied than their male
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and penalize child-rearing.
counterparts with practice in large firms, and with law practice in genera
Blacks remained underrepresented in the world of large law firms: in 1987

they made up 2.1 percent of associates and 0.8 percent of partners.'®

Leverage

Firms have become more highly leveraged over time—that is, the ratio
of associates to partners has risen. Using the data from our Group I set
of fifty of the largest firms in 1986, we calculated the change in associate
to partner ratios at five-year intervals from 1960, the midpoint of the
golden age, to 1985”7 During that period these firms grew from an average
size of 48 to 239, and the ratio of associates to partners increased 28
percent from 1:15 to 1:47. "The ratio of associates to partners rose consis-
tently during the successive five-year intervals, with the exception of the
period from 1965 to 1970 where there is a slight decrease in the ratio of
associates to partners. This dip would be consistent with the initial phas-
ing-out of permanent associates and the tightening of the labor market,
*both of which occurred about this time.""®

Because of the well-known (but less well-explained)® difference in the
leverage of large New York City firms and those located elsewhere, we
again divided our firms into those whose principal office is located in
New York (NY) and those whose principal office is found outside of
New York (ONY). During the 1960 to 1985 period, the ONY firms grew
somewhat faster, but the NY firms continued to be more highly leveraged.
In New York the average ratio of associates to partners increased from
1:36 in 1960 to 1:82 in 1985. The firms in other cities, by contrast, had
only an average of 1:03 associates per partner in 1960 and 1:16 in 1985."°
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This means that the NY firms are not only more heavily leveraged than
the ONY firms, but also that the differences are increasing. The average
number of associates per partner in the NY firms grew by 34 percent
between 1960 and 1985, while for the ONY firms it increased by only
13 percent. Moreover, in 1960, 20 percent of ONY firms had associate-
to-partner ratios exceeding that of the average NY firm. By 1985 none

of the ONY were more leveraged than their average NY counterpart.

Promotion and Partnership

Over the two decades preceding 1980, the period during which lawyers
served as associates before becoming partners became shorter. Researcher
Robert Nelson found that the average time spent as associates by those
promoted to partnership in large Chicago firms during the 1950s was 7.5
years; this fell to 7.21 in the 1960s; to 6.19 for those promoted between
1970 and 1975; and to 5.64 for those promoted between 1976 and 1980.'"
But in the 1980s the time to partner began to increase again. A study of
five large New England firms found that associates had to wait eight or
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nine years instead of seven. A National Law Journal survey of thirty-

five firms in seven localities found that some two-thirds of associates
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hired in the late 1970s had spent seven to eight "years to partner, and

many partners anticipated a further stretchout.'"*

Generally, increases in leverage suggest that a smaller percentage of
associates will be promoted to partner. A 1987 National Law Journal
survey of promotion at the five largest firms in each of seven localities
revealed both regional and interfirm disparities. The portion that made
partner varied, from the lowest range of 10 to 35 percent in New York
to the highest of 29 to 64 percent in Los Angeles. The portion making
partner at the five largest Chicago firms ranged from 33 to 48 percent,
higher than the percentage Nelson (writing in 1988) anticipated for the
coming years, but lower than he reports for the period then just past.'”
Similarly, lowered estimates of the percentage that will make partner are
suggested by an account of large firm practice in the southeast, which
feported that "managing partners at many major firms speak openly of
their expectations that no more than 10 percent of any incoming class
eventually will make partner.""®

A constriction of promotion to partnership, anticipated elsewhere,
seems to have arrived already in New York's largest firms. A 1989 New
“ork Law Journal survey computed the chances of achieving partnership

" twenty-two of the thirty largest firms in New York City in 1980 and
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1989. Some 25.1 percent of the associate classes of 1968, 1969, and 1970
(including laterals assigned to those classes) had become partners by 1980;

but only 18.8 percent of the classes of 1978, 1979, and 1980 had become
partners by 1989.'"'" These lower figures seem more in the neighborhood
of the chances of becoming a partner back in the 1950s.'"®

We noted earlier that in the 1960s firms applied the wup-or-out norm
with increasing stringency. In the early 1970s permanent associates were
described as "a dying breed ... being phased out by attrition at most
firms."""” But before the end of the decade the institution was reinvented.”
Firms modified the promotion to partnership model by creating a new
stratum of permanent salaried lawyers:'™ nonequity partner, special part-
ner, senior attorney, senior associate, participating associate, and so on.
As a Washington legal headhunter observed, "Everyone is studying this
because everyone is running against the same economic realities. The
larger classes of associates are coming up, and there is just not enough
room at the top."'*

Firms also have increased the use of personnel who are not eligible to
be partners. This is most evident in the increasing delegation of work
to paralegals—that is, lower salaried, nonlawyer employees performing
routine legal tasks under the supervision of lawyers. Paralegals are present
across the spectrum of law firms, but they have become a particularly
important and growing presence at big law firms. The search for leverage
without "the additional pressure created by regular associates eager to
make partner" is also evident in the hiring of associates on a lower-paid,
nonpartnership track.'” The presence of these low-paid lawyers enables
firms to compete for "low-end, price-sensitive business," including routine
work that previously might have been done in-house by corporate law
departments.'”” A 1988 survey found that twenty-three of the five hundred
largest law firms had added "staff attorney" positions outside the partner-
ship track during the preceding year.'”

* Another device for enlarging capacity without engaging new associates
is the use of "temporary" lawyers. These "legal temps" are not employees
of the firm, but are supplied by agencies that screen and certify them.
The use of temporaries enables firms to respond to fluctuations in demand
(often, but not always, in connection with litigation) without the increase
in overhead necessary to accommodate additional regular employees. Such
jobs attract lawyers who wish to work part-time or irregularly. Temporar-
ies are used frequently by smaller firms to enable them to handle more
business without expanding; big firms use them to enlarge capacity with-

out adding to the partner-associate core.'*®
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In these ways the classic big firm notion of promotion to partnership—
that all the lawyers are potentially members of a fraternity of peers—is
attenuated. But if all lawyers are no longer potential peers, some nonlaw-
yers are being invited into the core of the firm's operations. Firms feel
pressure to provide more services; we have already noted the drive to
cover more specialties and more locations. Since legal services are often
consumed in conjunction with other services, "Firms have brought in
engineers, teachers, lobbyists, regulatory economists, banking regulators,
nurses, doctors, and business managers (MBAs) and other nonlawyers to
help provide client services."'”’ Other firms have established coordinate
"nonlegal" businesses (investment advice, economic consulting, real estate
development, consulting on personnel management, marketing newslet-
ters, and so forth). A lawyer whose firm branched out into office support
services said that acquisition of this business was "like a company that
makes peanut butter buying a company that makes peanut butter jars."'**
Others project a grander vision—that of the evolution of law firms into
diversified knowledge conglomerates: "If the railroads had asked them-
selves what business they were in and had answered 'Transportation,’
they might be in the airline business [today]. . . . We realized we were in
the business of selling knowledge, whether we were advising legal clients,
giving seminars, doing investment banking, making video tapes, or pub-
lishing newsletters."

As the firm copes with the exigencies of its new competitive environ-
ment, the situation of the junior lawyers becomes more precarious and
pressured (although they are more rewarded); however, the partnership
core is even more affected. Partners are under mounting pressure to main-
tain a high level of performance—and performance that fits the business
strategy of the firm. Many new features of the law firm world (mergers,
lateral movement) amplify the power of dominant lawyers within a firm
to sanction their errant colleagues—and the prevalent culture endorses
such sanctions. So partners worry about having their prerogatives or shares
reduced or even being "pushed off the iceberg" or "departnerized."’
As with professional athletes, there are real possibilities of downward
movement. "[W]kh profits being squeezed and competition on the rise,"
sported one consultant, "many firms can no longer afford to support these
[ unproductive' or 'disaffected'] partners. Firms are trying to 'rehabilitate’
these partners, decreasing some partners' incomes and asking others to
leave."”! Thus in 1982 a long-established Seattle firm of eighty-seven
lawyers dismissed eight partners, along with six associates, on grounds
A "the firings were necessary to increase profitability and keep talented
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attorneys from being hired away. The unassailable security and tenured

prerogative of partnership is no longer assured. "Partnership used to be
for life, but it is no longer.""”

As the world of big law firms undergoes these dramatic structural
changes, many of its inhabitants experience considerable distress about
commercialization, the decline of professionalism, and the loss of the
distinctiveness of law practice.”™ To some extent this distress about lost
virtue is a constant feature of elite law practice. But what distinguishes
current worries from those of a generation ago is that the latter at least
had stable expectations about the large firm as an institution. If the inhabit-
ants of the golden age thought the large firm was already too big, they
at least harbored few doubts about its durability.”®> Now this sense of
stability has been shaken.

Still, the link of the big firm with aspirations to professionalism is
ambivalent. Law practice—or at least that part of it that serviced large
organizations—departed a century ago from the individual practice format
for doing legal work, but it never arrived at the great bureaucratic corpora-
tion as a format for practice. (Perhaps the promotion-to-partnership firm
should be credited with averting such developments by permitting devel-
opment of sufficient scale to wundertake the most large-scale and complex

work. 3¢

) Law practice never suffered the separation of ownership from
control; control of work by others was, in aspiration at least, only tempo-
rary. Compared to other business services, law remained relatively uncon-

centrated, decentralized, and unbureaucratic.

The Perceived Decline of Civic Virtue

Before the turn of the century, there was already a sense that the legal
profession had compromised its integrity and, by too closely embracing
business, its identity. In 1895 the American Lawyer complained that:

The typical law office .. is located in the maelstrom of business life
in its appointments and methods of work it resembles a great busi-
ness concern .. the most successful and most eminent of the bar are
the trained advisors of business men.
[The bar] has allowed itself to lose, in large measure, the lofty
independence, the genuine learning, the fine sense of professional dig-

nity and honor.... For the past thirty years it has become increasingly
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contaminated with the spirit of commerce, which looks primarily to
the financial value and recompense of every undertaking."’

After the turn of the century, John Dos Passos complained: "From 'Attor-
neys and Counselors at Law' they became agents, solicitors, practical
promoters, and commercial operators.... Entering the offices of some of
the law firms in a metropolitan city, one imagines that he is in a commercial
counting-room or banking department."** It was not only a distinctive
ambiance that was lost, but also the connection with the pursuit of justice:

It may .. be safely said that the prevailing popular idea of the lawyer,
too often justified by facts, is that his profession consists in thwarting
the law instead of enforcing it. .. The public no Ilonger calls them
"great" but "successful" lawyers... It is the common belief, inside
and outside of the profession, that the most brilliant and learned of

the lawyers are employed to defeat or strangle justice."’

The frenetic pace and intense specialization of the large firm repelled
many established lawyers.'”" By the 1930s the scale and stability of the
large law firms was recognized in the pejorative phrase "law factory."'"
Describing the bar in 1933, Karl Llewellyn observed that corporate prac-
tice had become "itself a business ... [with] a large staff, a highly organized
office, a high overhead, more intense specialization." These firms attracted
the "ablest of legal technicians" and fostered a '"lopsided" business per-
spective that ignored the wider public functions of the bar.** Specifically,
critics deplored the distributive implications of the development of the
large firm. A. A. Berle ascribed to it the abandonment of the notion that
the lawyer "was an officer of the court and therefore an integral part of
the scheme of justice" and its replacement by a notion of the lawyer as
"paid servant of his client. .. . [T]he complete commercialization of the
American bar has stripped it of any social functions it might have per-
formed for individuals without wealth."'*

This grim assessment was shared by Chief Justice Harlan Fiske Stone,
who described "[t]he successful lawyer of our day ... [as] the proprietor
or general manager of a new type of factory, whose legal product is
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increasingly the result of mass production methods. Stone  deplored

the commercialization and deprofessionalization of the large firm lawyer:

More and more the amount of his income is the measure of success.

More and more he must look for his rewards to the material satisfactions
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derived from profits as from a successfully conducted business, rather
than to the intangible and indubitably more durable satisfactions which
are to be found in a professional service more consciously directed
toward the advancement of the public interest...[I]t has made the
learned profession of an earlier day the obsequious servant of business,
and tainted it with the morals and manners of the marketplace in its

. . . . 145
most anti-social manifestations.

Thus the large firm was felt to be profoundly at odds with professional
traditions of autonomy and public service. In its stable golden age, around
1960, inhabitants and observers regarded the large firm world as sadly
declined from an earlier day when Ilawyers were statesmen and served as
the conscience of business.'*® Echoing laments that have recurred since
the last century, partners complained to sociologist Erwin Smigel that
law is turning into a business.'"’

As large firms have grown and multiplied, despondency about the
decline of law practice from its virtuous and collegial past has intensified.
Within the legal profession itself, many share the sense that law has
freshly descended from a noble profession infused with civic virtue to a

commercial pursuit."*®

In the most erudite and theoretically sophisticated
account of decline, the dean of the Yale Law School counsels idealistic
young lawyers to stay clear of large firms, whose "harshly economizing
spirit" and "increasingly commercial culture" is inimical to the commit-
ment to public service that is the hallmark of professional identity.'"*’

So we find a curious double-image in which large firm lawyers embody
the professional ideal of technical proficiency and service to clients at the
same time that the firm is seen as betraying other aspects of professional-
ism. Internal complaints about the loss of collegiality and the abandonment
of public spiritedness are matched by public misgivings about the effects
of large firm lawyering. For even as large firms solve the problem of
providing quality legal services to large entities, they raise problems of
access to justice. By efficiently assembling great concentrations of talent
and resources and placing them at the service of powerful economic actors
(and occasional rich individuals) who can afford their fees, large firms
accentuate this disparity in the public's ability to use the legal system."’

In short, one of the most persistent and important critiques of the large
American law firm is that it does too much for the rich and too little for
the poor. This is part of a wider critique that faults the legal profession

for abandoning its obligation to promote justice.""

Pro bono publico activity by large law firms is responsive both to the
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perceived decline in public service and to the sense that firms accentuate
inequalities in access to justice. Unfortunately, there are no data that
enable us to measure the Ilong-term trends in public service activity by
large firms, or their overall distributive effects. But we do have some data
that allow us to see whether the increasing size of firms in itself marks a

decline in public service.

Recent Changes in the Amount of Pro Bono Activity

The conventional view is that the growth and transformation of the large
law firm portends the destruction of the public service commitment of
large law firm lawyers. But one should be cautious in romanticizing the
good old days as a public service Utopia. Ultimately, whether the large
law firm has affected the amount and type of public service provided by
the legal profession is an empirical question.

We begin with the American Lawyer's annual surveys of pro bono
contributions of large firms available from 1990 to 1993, covering pro
bono activities in the preceding years. After combining the pro bono data
with the American Lawyer financial data, we were left with fifty-nine firms
for which complete data sets exist for both 1990 and 1993. Admittedly, the
data suffer from several defects. First, they are relatively recent and cover
only two reporting periods. Second, the data are based largely on self-
reporting by the law firms and are subject to all the potential problems
associated with self-reporting. Finally, the data cover only pro bono work,

not the broader category of public service."”

However, they do provide
a revealing glimpse of patterns.

The American Lawyer survey reports four separate measures of pro
bono activity by large law firms: total hours of pro bono work done by
the firm, number of attorneys with twenty or more hours of pro bono
activity during the year, the amount of pro bono activity per lawyer, and
the percentage of attorneys at the firm reporting twenty or more hours
or pro bono activity. The results are summarized in table 2-1.

As is evident from the table, pro bono activity, according to all four
measures, increased between 1990 and 1993. In this set of firms, the total
hours of pro bono work increased almost 45 percent, average hours per
attorney increased by almost one-third (31 percent), the number of attor-
eys with twenty or more hours of pro bono activity increased by almost
60 percent, and the percentage of attorneys at the firm reporting twenty
or more hours of pro bono activity increased by 34 percent. To be sure,
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Table 2-1. Aggregate Pro Bono Measures for Fifty-Nine Large Firms, 1990 and 1993

1990 1993

Total Mean Total Mean
Number of attorneys 5,731.0 97.1 9,206.0 156.0
contributing more than 20 hours
Percentage of attorneys - 29.7 - 39.9
contributing more than 20 hours
Average number of hours - 44.9 - 59.0
contributed per attorney
Total hours pro bono 865.5 14.7 1,262.8 21.4

(thousands)

Source: American Lawyer pro bono surveys for 1990 and 1993.

the data also show that less than 40 percent of the lawyers in these firms
provided twenty or more hours of pro bono activity, so most of the
increases were attributable to a minority of their lawyers.

Table 2-1 depicts the aggregate trend of pro bono activity. We also
tabulated the firm-by-firm changes for the fifty-nine firms for which we
had data for both 1990 and 1993. The results are summarized in table 2-2.
Again, the evidence indicates a general increase in pro bono activity and
most firms showed increases in all four categories.

To explore why some firms provide more pro bono activity than others,

we matched the American Lawyer pro bono survey with the American

Table 2-2. Firm-by-Firm Changes in Pro Bono Measures for Fifty-Nine
Large Firms, 1990 to 1993

Mean Number of firms Number of firms

showing increase showing decrease

Number of attorneys 58.9 50 9
contributing more than 20
hours

Percent of attorneys 10.2 46 13
contributing more than 20
hours

Average number of hours 14.1 46 13
contributed per attorney

Total hours contributed 6,735.0 47 12

Source: American Lawyer pro bono surveys for 1990 and 1993.
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Lawyer reports on firm size, revenues, and estimated profits. The data
do not warrant overly sophisticated analyses. Nevertheless, we can report
several interesting results.

First, we examined the relationship between a firm's pro bono activity
and several measures of its economic and organizational performance: total number of
lawyers, total  number  of  partners, total number of  associ-
ates, gross revenue, revenue per lawyer, profits per partner, the ratio of
associates to partners, and the firm's estimated profit margin. To examine
the relationship between pro bono activity and performance, we treated
each of the four measures of pro bono activity as a dependent variable
and regressed it against various measures of performance. In general, total
pro bono activity was positively related to firm performance. As seen in
table 2-3, the total number of hours of pro bono activity was most strongly
associated with the size of the firm, the number of associates, and the
firm's gross revenues.'” Similarly, the number of lawyers providing twenty
or more hours of pro bono service was also most strongly related to the
total number of lawyers at the firm, the number of associates, and gross
revenues. Hours per lawyer and the percentage of lawyers providing
twenty or more hours, while positively related to the performance data,
are so weakly correlated as to make these positive relationships all but
meaningless. In short, within this group of large firms, bigger firms did
more pro bono in absolute terms, but proportionately they did not do
strikingly more such work.

Next we examined the relationships between changes in pro bono
activity from 1990 to 1993 and changes in the performance data over the
same period. Again, all the relationships were positive, most only very
weakly so. The only relationships showing any strength were those be-
tween 1) changes in the total hours of pro bono activity and changes in
the total number of attorneys, the total number of partners, and—to a
substantially lesser extent—the number of associates and gross revenues; and 2) changes
in the number of attorneys performing twenty or more
hours of pro bono service and—to a lesser extent—the size of the firm,
the size of the partnership, the number of associates, and gross revenues.
The results are summarized in table 2-4.

Overall, the data suggest that the larger the firm and the greater its
gross revenues, the more willing it will be to encourage or permit pro
bono activity. This conclusion is supported by comparing changes in pro
bono activity with changes in the performance variables. These data are
summarized in table 2-5. The data show that the average percent change

in each of the measures of pro bono activity (rows 8-10) greatly exceeded



Table 2-3. Relationship between Measures of Firm Pro Bono Activity and Measures of Firm Performance for Fifty-Nine Large Firms, 1990 and 1993

Total Number Number Gross Revenue  Profits per Associate- Estimated
number of  of partners of revenue per partner partner profit
attorneys associates attorney ratio margin

Total hours pro bono
1990 0.1920004 0.0432492 0.21703 0.2577766 0.1361535 0.1123169 0.0453675 0.0000937
1993 0.2498967 0.2203405 0.1944513 0.2027788 0.0105995 0.0124458 0.0001715 0.0004338
Number of attorneys
contributing more than 20
hours
1990 0.4096873 0.1088324 0.4500975 0.4629425 0.1226547 0.1206781 0.0693031 0.0008326
1993 0.3337237 0.2907893 0.2610776 0.2122561 0.0018772 0.001966  0.0006655 0.0015694
Number of hours
contributed per attorney
1990 0.0112989 0.0206837 0.006182  0.0023451 0.0556011 0.0289698 0.0001282 0.0034382
1993 0.0018975 0.0010333  0.0048559 0.0006575 0.0022237 0.011365  0.0196227 0.012236
Percent of attorneys
contributing more than 20
hours
1990 0.0137742  0.0274019 0.0071113 0.0015631 0.0206577 0.0109093 0.0018525 0.0013972
1993 0.0006437 0.0049437 0.0039268 0.0041988 0.0092426 0.0208273 0.0207048 0.0125143

Source: American Lawyer pro bono surveys for 1990 and 1993.



Table 2-4. Relationship between Changes in Measures of Firm Pro Bono Activity and Changes in Measures of Firm Performance for Fifty-Nine Large

Firms, 1990 and 1993

Number of Number of Number of Gross Revenue per Profits per Associate: Estimated

attorneys partners associates revenue attorney partner partner ratio  profit margin
Total hours pro bono  0.235814213  0.244897625 0.124012469  0.145213447  0.032149979  0.02817857 0.006677652  0.006768832
Number of attorneys  0.205272307  0.121932467  0.140420547  0.159238943  0.013269732  0.013340287  0.022284906  0.000216907
contributing more
than 20 hours
Number of hours 0.043720723  0.087761184 0.013808943  0.022856754 0.014404592  0.008009705 0.0018238 0.000474955
contributed per
attorney
Percent of attorneys  0.025734363  0.040173836 0.010235601 0.007015243  0.002991629 0.006037805  0.000927754  0.000130321

contributing more
than 20 hours

Source: American Lawyer pro bono surveys for 1990 and 1993.



46 / Marc Galanter and Thomas Palay

Table 2-5. Mean Percent Change in Measures of Performance and of Pro Bono Activity for Fifty-
Eight Large Firms

Measure Mean percent change
Total lawyers 0.083469
Partners 0.132527
Gross revenue 0.168785
Revenue per attorney 0.202547
Profit per partner -0.05486
Associate: partner ratio -0.35207
Estimated profit margin -0.10735
Total hours pro bono 0.97687
Number of attorneys contributing more than 20 hours 0.899028
Average number of hours contributed per attorney 0.732044
Percent of attorneys contributing more than 20 hours 0.607291

Source: American Lawyer pro bono surveys for 1990 and 1993.

the percent changes in any of the firm performance measures (rows 1-7).
More  important, when we compared the data firm-by-firm (as presented in
table 2-6), pro bono activity at most firms (as measured by column vari-
ables) grew faster than performance (as measured by row variables).

Conclusion

The data presented in Part II offer confirmation of the widespread impres-
sion that large firms can readily institutionalize a commitment to  system-
atic provision of pro bono legal servicess We do not argue that such service
is a necessary and inevitable feature of the large business law firm—a
claim  that its  history  surely  falsifies. But  current  developments suggest
that it is not incompatible with the flourishing of the large firm.

As the other chapters in this book suggest, large firms can adapt to
pro bono commitments advantageously. They can appoint partners (or
outside specialists) to manage a program and assign staff to deal with the
logistical problems of finding and screening suitable cases. A  high  volume
of pro bono work may offer an inducement for recruiting talented associ-
ates and may enable the firm to facilitate development of its lawyers'
professional  skills while projecting a coveted image of public service. Large
firms have  demonstrated their capability to  provide  significant amounts  of
pro bono work."*
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Table 2-6. Number of Firms (of Fifty-Eight Surveyed) where the Column Measure of Change in

Pro Bono Activity is Greater than the Corresponding Row Measure of Change in Performance

Percent change

Number of Percent of
attorneys attorneys
Measure of Total hours ~ Contributing more Average hours contributing more
performance pro bono than 20 hours per attorney than 20 hours
Total attorneys 45 49 38 46
Partners 44 46 36 41
Gross revenue 41 47 36 37
Revenue per
attorney 41 44 32 38
Profit per
partner 50 50 47 50
Associate:
partner ratio 56 57 55 56
Estimated profit
margin 51 53 50 51

Source: American Lawyer pro bono surveys for 1990 and 1993.
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