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Jury Shadows: Reflections on

the Civil Jury and the
“Litigation Explosion”

Marc Galanter

4 0 observers who think America is in a litigation crisis, juries are part of
the trouble. At the least they are a cumbersome obstacle to judicial effmxency,
preventing needed streamlining of procedures. But to most critics, it is not pro-
cedural cumbrousness that is the sin of juries, but their incompetence, arbitrari-
ness and sentimental bias toward claimants. As one attorney puts it:

“Bvery jury is a one-night stand. It is not very expert, it is not held accountable,
and it never has to live with the consequences of its actions. Civil litigation often
is an opportunity for juries to play Robin Hood and redistribute wealth.

As a result, verdicts range all over the place. ... Sometimes it seems that the less tan-
gible the harm, the greater the verdict. ...

Big verdicts on flimsy claims send an unhealthy message: that we all are victims,
and that if life hits us with any unexpected unpleasantness, someone must have bro-
ken the law. ... Media coverage of big verdicts contributes to an Irish Sweepstakes
kind of mentality: A person who suffers an accident thinks not just of filing suit,
but of striking it rich.!
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A defense attorney concerned with “the crisis of slgyrocketing jury awards* concurs:

Sympathy to an injured party, together with a latent hostility to anonymous and
rich corporate America and its insurance carriers, often set the stage for engnngus
verdicts which exponentially exceed the earning power of the product liability
plaintiff.

The present system is unfair in thai the amount of the jury verdict often is not cor-
related to the injury a plaintiff has suffered. ...

Even certified liberals concur with this view of the sentimental jury:

In real life, any theory will do as long as it gets the case to the jury, whose natural

sympathies will usually produce a large judgment without much concern for the le-

gal technicalities. Fear of juries leads defendants to settle suits, whatever their merits.

High settlements lead to skyrocketing insurance rates. And soon ... the activity in
~ question ... is no longer economically practicable.’

If the jury is thought to be jointly liable for the litigation crisis, the assault on
it is relatively restrained, compared to the excoriation of greedy lawyers and ac-
tivist judges, who are seen as the real culprits. Proposals abound to limit jury
awards by caps on ‘non-economic* damages and punitive damages and by changes
in liability rules (e.g., joint and several liability). Other proposals would-divert
cases to arbitration and other ‘alternatives’—though for the most part these would
displace bilateral negotiation rather than jury trials. The absence of any signifi-
cant campaign to abolish the civil jury may reflect a judgment that the Constitu-
tional guarantee of trial by jury presents too formidable a barrier to be overcome.
Perhaps it suggests that the current crop of reformers are not in civil justice re-
form for the long haul that such a campaign would require. It reveals that they
are not animated by an alternative vision of the civil justice system.* For the most
part their discontent remains within the legalistic mainstream: the most audible
critiques of present arrangements typically incorporate a heavy dose of nostalgia
for the good old days when the system worked.® Defenders reply in kind.® The
debate is framed in terms of admiring regard for the time-tested institutions of
the common law. '

The Role of the Jury

Before turning to what we know and don’t know about the use and impact
of juries, I want to reflect on some features of the jury in the context of our sys-
tem of litigation. The first thing to note about civil juries is that there are rela-
tively few of them. Just how few differs from field to field. Verdicts were returned
in about one percent of paid liability claims in automobile insuramce.cases..7 In
medical malpractice, verdicts made up some three to four percent of pa{d claims.®
But the impact of these jury trials is vastly disproportionate to their incidence.
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We can apply to the civil jury Kalven and Zeisel’s observation about the criminal
jury: :

... at every stage of this informal process of pre-trial depositions ... decisions are
in part informed by expectations of what the jury will do. Thus, the jury is not con-
trolling merely the immediate case before it, but the host of cases not before it which
are destined to be disposed of by the pre-trial process. The jury thus controls not
only the formal resolution of controversies ... but also the informal resolution of
cases that never reach the trial stage. In a sense the jury, like the visible cap on an
iceberg, exposes but a fraction of its true volume.®

To shift metaphors, we might visualize the jury as part of a system of “bar-
gaining in the shadow of the law”'*—in fact, the shadow that envelops maneu-
ver and negotiation in the legal arena is cast not only by “the law” in the sense
of the rules, but by other factors like cost, delay, risk, party capability and so
forth. The jury casts a shadow across the wider arena of claims and settlements
by communication of signals about what future juries might do. The transmis-
sion and reception of these signals is a crucial aspect of the jury institution. As
an institution, the reality of juries includes the images of them held by lawyers,
judges, insurers, litigants, and wider audiences. Juries are present as a threat and
as a supply of markers, both variously interpreted. Hence, what gives rise to these

interpretations is part of the jury process; what changes these interpretations is -

as crucial as changes in jury behavior.

This threat and signal function of the jury derives from the location of the jury
in our legal system. Compared to other modes of lay participation in the legal
process (e.g., justice of the peace, neighborhood dispute centers), the jury is lo-
cated at the “top” of the system rather than the bottom. If a case involves sharp
contest of claims and elicits heavy investment, it moves fo a jury, not away from
one. In most legal systems staffed by professionals, the popular element is pres-
ent in the form of auxiliaries or alternatives; when they don’t work, there is re--
course to the professionals. But with the jury, the professionals work in the shadow
of the amateurs. ' .

This amateurism is often scorned as a blemish on legal rationality. Thus, a Har-
vard Law School dean observed that:

Even in the best of cases trial by jury is the apotheosis of amateurs. How can any-
one think that 12 people selected at random in twelve different ways with the only
criterion being a complete lack of general qualification, would have special ability
to decide on disputes between people?"!

The jury is “lay” or “amateur” in two senses. First, it is not made up of profes-
sionals or experts who possess special knowledge of legal norms or their applica-
tion. Second, jurors don’t do it for a living—they are transients, who remain
citizens rather than workers—and they don’t do it recurrently or often.

The costs and benefits of the first aspect—absence of professional expertise—
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have been much discussed.'? I just want to note i passing some consequences

i isodi juries i munity per- -
of the jury’s transient and episodic character. If juries introduce com y p

spectives, they are not the carriers of a rival popular legal culturfe. {i\gigae;s ??ac}
lawyers have access to a tradition of law: cases .for them are part of a ale elaﬁiions
dition that may be consulted; they have enduring, pattem?d reciproc 1; ons
with other actors who may enforce on them the expectation of colr(lsu C1lngW ot
tradition. But jurors have neither a con}mumc:‘ated tradition qf w§r tote :;l o
nor a web of patterned reciprocal relations w1tk{ other actors in the liys ) éngth
absence of continuity and transmission from one jury tothe next may be g; iy neh
as well as a weakness. The jury doesn’t get ]adfad or lz}pse 1.ntp thfe typi }llca i s
and routines that the regulars develop.'® And their transient, Interrrg}ter}llt c adracar~
liberates juries to depart from the understgnd}ngs of the regulars. 1"11" eseal e;;l -
tures may involve deviation from authoritative lega} norms, but t e)é T y o
involve the embrace of the law. Unlike thqse vocatlonauy qommltte () ;awd
in the system, the jury has no informal relations to bc{ mamtai‘r;ed nor any s
patterns of accommodating the law to other commitments.

What Juries Do

Although a tradition of experimental studies has revealed much about what

goes on “inside the jury,”'® we know very little apout the functioning of Jurxgs—.—
when and where they are present, what they de:mde, apd that effects these e_c1.i
“sions have. In the last five years, our fund of th}S “outgde knowledge abqut cmf
juries has been enormously increased by the pioneering work of the Instttutg 0
Civil Justice. Without going into their detaileq findings, I want to draw from these
studies some points that-seem to me to iufum‘lqatfhthtesfrl?;f:dotfh telllfl jury to pat-
itieation and the perceptions of crisis taa nd them.

terlnns t(})li l;agtzt::?)urts, the Cglil jury is predominantly a _tort.mst_ltunon.d In Cctx)kt
County from 1960-79, “fewer than two percent of civil trials involved nontor

issues.”"” In San Francisco County during this period, nontort cases Wwere 11 the

range of six percent."® Daniels gives subject rpat.ter. b'realfdo'wn for c1v1tl ngii :;1
als in the early 1980s for state courts of general jurisdiction In six othe.r me rot;;1 fan
counties. Four have very similar patterns of almost gxc!us;y::ly tort J'urufeﬁs, e v
exceptions each have about twenty percent ?9“?0“ juries. Statew.ide1 xgurefsined
colurt systems in six states suggest that the c1‘_/11 jury is not so exclusively c?n ined
to tort cases: the tort portions of civil jury trials from thirty-four percent to SIXty
Y y 20

ﬁvel:npteligefzgeral courts, the patern of case types of c:1v'11 juries 18 somewhzg Slifser:;
ent.?" In 1985, 5,440 civil cases terminated by jury 'tr_lalf—of these only %, ( t.)

percent) were tort cases.?? Another 1,096 were civil rights cases (20. peice'rll‘hé
which we might think of as tort-like, but. 1.,Q73 were contracts (19.7 p.erce;l )i970

proportion of tort cases among federal cwq jury Fnals has been dropping. tr1 :
tort cases were 2,462 of 3,371 civil jury trlals-.—i.e., seventy-three percent as lopis
posed to the current forty-five percent.” While the number of tort jury {riais
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the same as in 1970, the number of nontort jury trials has risen from 909 to
2,978—a 228 percent increase.

This suggests that federal courts loom larger on the map of jury trials—and
thus of symbols and signals—than the distribution of civil litigation would sug-
gest. Federal courts only handle something like two percent of all civil cases, but

they have a much higher percentage of jury cases. Guinther estimates some 45,000 -

t0 75,000 civil jury trials a year in state courts.?® If the total is somewhere in the
range, then the federal courts with two percent of all civil cases are conducting
seven percent to eleven percent of all civil jury trials—and a higher percentage
of nontort civil jury trials.

Looking at the Institute of Civil Justice studies of the jury, one is immediately
struck by the massive stability of the institution over the twenty years. There are
changes, but they play out over a framework of stability in terms of jury deter-
minations of liability and awards of damages. Determinations of lability hover
around the fifty percent mark.?® Median award of damages has remained rela-
tively constant over two decades,?® Average awards have risen sharply but virtu-
ally all the growth in the average is due to a great increase in the size of awards
in the largest cases. Most awards stayed within the same range for the entire
period—the median award in Cook County actually fell.?’

A few very large and visible awards account for most of the money awarded
by juries. In Cook County, three quarters of the total dollars were awarded to
fifteen percent of plaintiffs.”® Just three awards, each over two million dollars,
account for fifty percent of all the money awarded by San Francisco juries in the
[ast five years of the 1970s—and thus doubled the average award for that period.

The pattern of jury awards seems to be a bifurcated, two-tier system of mod-
est and relatively stable awards in most cases and large and growing awards in
a subset of cases, Peterson concluded that the trend of more outcomes more
favorable to plaintiffs resulted from the changing mix of cases presented to ju-
ries and the theories under which théy were tried. The trend “was not due to
changes in jurors’ ways of thinking but to the upsurge in serious trials involving
multiple theories,”*® The appearance of new theories may reflect changes in ju-
dicial work, but it also reflects changes in the culture and organization of the plain--
tiffs’ bar—the way that cases are obtained and referred, the dissemination of
learning and techniques, the sharing of information through networks and special-
ized publications, etc. .

The ICJ jury studies confirm the powerful association of case type with varia-
tions of process and outcome. The percentage of plaintiff victories differs sub-
stantially by case type.*" And there is a patterned difference in damages by case
type and different trends in the level of awards. (E.g., while the typical award

‘for other case types increased, the median award in Cook County for the most

numerous type, automobile accidents, “decreased steadily, if slowly, throughout
the entire period. ...”*? These patterns held up when recoveries were controlled
for identity of litigants and seriousness of injury. “Even when litigants and inju-
ries were similar, a plaintiff in a work injury case received twice the award of a
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plaintiff in an injury-on-property case.*® These case type patterns comport with
the findings of the Civil Litigation Research Project that the translation of inju-
ries into claims and disputes differs substantially from field to field—for exam-
ple, between tort complaints and discrimination complaints.*® Replicating the
CLRP research in Australia, Fitzgerald concluded that “by far the most power-
ful explanatory factor” for the career of a dispute was the type of grievance in-
volved.”% .

The identity of litigants did have an effect, but it t0o operates on two tiers. Con-
trary to litigation explosion lore, businesses and government units were on the
whole more successful with juries than were individuals.®® In cases involving or-
dinary injuries, govérnment and corporate defendants were no more likely to be
found liable than other defendants. “But when they were sued by plaintiffs with
severe, permanent injuries, corporations were found liable more often than oth-
er defendants” and they usually paid larger awards.’” These patterns remained
constant over two decades.* .

We should of course beware of taking Cook County as representative. Where
the ICJ studies provide a comparison of Cook County with San Francisco, we
do not get a sense of profound differences between the culture of juries at these
two sites. But the uses of jury differ in these localities: e.g., there are more con-
tract and business cases in San Francisco than in Cook County and more high
stakes cases and fewer automobile accidents, and San Francisco juries were more
likely to find liability.3® Similarly, Daniels study of punitive damages suggest very
different local patterns in the incidence and amount of punitive damage awards.*’
Apparently, differences in jury use and behavior are part of the persisting pat-
terns of variation that we summarize under the rubric of “local legal cultures.”
We may safely surmise that the regulars in any locality have different expecta-

- tions about when juries should be used, what they are likely to do, etc. How much

these differences derive from differences in the culture of juries is unknown,
We should be careful not to equate jury verdicts with ultimate outcomes in the

cases.”' Verdicts may be modified on post-trial motion, or on appeal; or they may

be discounted in negotiations with an eye to these contingencies, as well as others,

“such as.difficulties of collection. It might be more accurate to think of the jury

as providing the winner with a formidable bargaining counter, but one that may
be discounted a little or a lot in the final settlement.*? The contours of this attri-
tion remain to be studied.* ,

Most jury trials, the ICJ studies find, are probably economically justified for
the parties.* This comports with the finding of the Civil Litigation Research Pro-
ject, studying a more varied population of cases, few of which were tried, that
overall litigation “pays” for both plaintiffs and defendants.* If the cost of pub-

‘lic facilities were added, total costs would exceed the amount at stake in some

cases. This is sometimes taken to display the irrationality of adjudicating such

cases,*® but that overlooks the public interest in legal vindication and in the produc-

tion of the signals and markers broadcast by the jury.
We shall focus on the way that juries shape expectations about the behavior
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of subsequent juries and thus influence settlement decisions. But the jury has ef-
fects that radiate even further than the settlement process. Jury verdicts are not
only counters in negotiating claims, but also signals that affect the conduct un-
derlying those claims—i.e., they may mobilize preventive efforts or legitimate a
given level of care. Eads and Reuter found that of the various external pressures
on large manufacturers, product liability litigation had “the greatest influence on
product design decisions,” but the signal it sent was “extremely vague.”*” The
role of the jury’s messages in these remote arenas awaits systematic exploration.*®

The presence of the jury has massive but invisible effects on the shape of the
whole system of litigation. The tendency of civil procedure toward diffusion into
serial proceedings—discovery, motions, pretrial conferences, hearings, and so forth
is limited by the exigencies of physically assembling (and insulating) the jury to
hold a concentrated continuous trial. This in turn radiates influence back to earlier
stages of the process. There can be no interruptions to pursue new evidentiary
leads. Hence all information that might be relevant must be gathered beforehand
to permit uninterrupted presentation within the fixed time frame of the continu-
ous trial. )

The presence of the trial as a uninterrupted plenary event, requiring a closure
of case development, massive commitment of resources and taking of risks for
all actors makes it a formidable threat, but one that is hard to use.*® Because it
is costly to deliver, the value of the threat depends on the credibility with which
it can be delivered which, in turn, varies with the prowess of counsel and the for-
midability of parties.

Shadow Play: The Jury as Transmitter of Symbols

Those cases that get to juries are a small and unrepresentative subset of cases
that are disposed of. For example, Danzon find that the medical malpractice cases

that are actually litigated to verdict constitute a small, atypical subset, “self-selected
to that stage of disposition precisely because the outcome was unpredicatable to the
litigants, the potential award was large, and the evidence for the plaintiff was weak.5

In other words, of cases, the “survivors” of the settlement process may have differ-
ent distinguishing characteristics. Cases may reach trial because one party places
a premium on having an external party make the decision or in order to vindi-
cate a fundamental value commitment or in order to display credibility as an ad-
versary,”! . <

This small fraction of cases not only distributes a sizable portion of the com-
pensation paid, but provides signals and markers that influence the outcome of
a vastly larger number of cases that are settled (or abandoned) without trial. In
his classic study of automobile injury settlements, Ross found that “[t]tie basis
... of settlements in serious cases seems on both sides to be an estimate of the likely
recovery of the claimant before a jury. [B]oth sides come to this estimate by com-
paring a given case in its many dimensions against other, similar, cases that have
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gone to trial,”5? Reference to jury value was more attenuated in the evaluation
of smaller, routine claims, where potential trial was rendered improbable by the
transaction costs, but even here “the relevance of jury value [was] generally ad-
mitted,”s '

The relative importance of juries as transmitters of signals rather than as deciders
of cases seems to have increased in recent years.5 That juries actually decided
a smaller portion of the tort cases terminated is implied in the decrease in the ab-
solute number of jury trials found in the ICJ studies of Cook and San Francisco
Counties. The relative decline of jury verdicts is found in federal tort cases. In
1970, of the 16,705 tort cases terminated in the federal district courts, 2,462 were
by jury trial—i.e., some 14.7 percent.® Int 1985, the total of tort terminations in
the federal district courts rose to 28,588. But there were, coincidentally, just the
same number of tort jury trials as fifteen years earlier, 2,462.%¢ But in 1985, they
comprised 8.6 percent of all tort terminations. In short, jury trials dropped from
one in seven to one in twelve tort terminations.

The relative decline in jury trials is part of a long-term decline in the portion
of civil cases reaching trial. This trend is proniounced in the federal courts, where
the percentage of terminated cases reaching trial has dropped steadily from 15.2
percent in 1940 to 10,0 percent in 1970 to 4.7 percent in 1985.57 Although the evi-
dence is more spotty, there appears to be a comparable relative decline of trials
in state courts.® But absolutely there are more trials, more relevant markers and
symbols, more information and more problems of retrieving, collating and in-

terpreting it.

This minority of tried cases casts a major part of the law’s shadow—but the

shadow is not simply the product of what juries do. It is affected by the process .
of creating, communicating and extracting knowledge about what juries do. The
shadow depends on what actors think juries do are derived in some measure from
what they think juries have done and why they have done it. This is derived from
several kinds of information: knowledge of jury verdicts (which must be assessed
in the light of judgments of what kind of a case it was and what kind of jury).

Table 1
CHANNELS OF INFORMATION ABOUT JURIES

Personal experience

The oral culture of local regulars—lawyers, insurance people, etc.

Judges and other “settlement promoters” (clerks, masters, mediators, etc.)
Appellate courts/official reporting

Jury verdict reporting services

Specialized trade media: handbooks, specialized litigation reporters, practi-
tioner journals, continuing education, seminars and other presentations
Mass media: newspapers, television, etc.

Jury investigations “scientific jury selection,” etc.

9. Research

N ol
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Ip addition, there is “micro” information about jury perceptions and delibera-
tions reyegled in interviews with jurors. Finally, there is “macro” information about
trends in jury awards and propensities, announced by researchers and publicists

Infom.latlon about juries reaches legal actors through a number of channels.
Before discussing them, it may be helpful simply to list them: '

We know very little about the process by which information about juries is dis-
seminated and images and beliefs formed, and about these interact with other fac-

tors in the settlement process. To provide some grist for discussion of these

channels, I would like to present a provocative experi

; Iwou O pres experiment conducted by Profes-
sor Gerald Wl}ha{ns whlch_dlsplays dramatically how complex and variable is the -
process by whlcp information about what juries do is translated into assessments
of what a case is worth. Williams reports that he; ’

obtainffd'the c'00p¢ration of 40 practicing lawyers in Des Moines, Jowa, who agreed
to be dmde;l Into 20 pairs and to prepare and undertake settlement ne;gotiations in
a personal injury case. Approximately two weeks in advance of the negotiations
the attorneys were randomly assigned to represent either the plaintiff or the defeni

dant (as counsel for his insurance company). Attorneys assigned to represent the

‘ _ Table 2
RESULTS OF WILLIAMS’ EXPERIMENTAL NEGOTIATION
AMONG DES MOINES ATTORNEYS
- gttorneys’k Plaintiff’s Defendant's . Settlement
ames " Opening Opening
Demand Demand

é . [omitted here} $ 32,000° $10,000 $18,000

3. g 50,000 $25,000 10 settlement
3 675,000 332,150 $95,000
4 $110,000 . $3,000 $25,120
6' . Not reported Not reported $15,000
s $100,000 $ 5,000 $25,000

: $475,000 $15,000 no settlement
9. $180,000 340,000 $80,000
10. $210,000 317,000 $57,000
”. . - $350,000 548,500 361,000
12. $ 87,500 $15,000 $30,000

. $175,000 350,000 no settlement

narrowed to
$137,000-377,000

13. 397,000 $10,000 $57,500
1 $100,000 356,875
Average settlement ~ $47,318

Source: Williams 1983:7 23
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plaintiff were given identical case files, as were attorneys assigned to the ('iefense.
Under the facts it was assumed that the case arose in lowa, Iowa law applied, and
if the case went to trial it would be tried to a jury in Des Moines, Iowg. To assure
comparability of predicted jury awards, photocopies of comparane Jury awards
Jrom the Des Moines area were included in the case ﬂle; fpr both sides, [and_] par-
ticipating lawyers were informed that results of the negotiations would be quhshed,
with attorney names attached, among the participants at the wqushOp. This meant
the attorneys had their professional reputations riding on their outcomes.*

After the attorneys negotiated their settlements, 14 of the 20 pairs were w'illgng
to submit a signed statement of results. Williams gives us the results in a striking
table (page 23).

Both outcomes and demands ranged widely among these experienced lawyers who
were equipped with the same information about jury verdicts. Althopgh one can
imagine various threats to the validity of these results {(sampling bias, varying
amounts of experience with personal injury cases, etc.),. -nevertheless they sug”g_est
strongly that information about what juries have done in “comparable cases” in-
teracts with other factors to produce great variation in lawyers’ responses to a
case.® _ . )
A pionéering study being conducted by members of the Wisconsin Law Re-
view will throw light on the way that lawyers evaluate cases.” A survey ofa cross
section of Wisconsin attorneys (focusing on the trial bar) found thfat jury verdict
reports and handbooks were employed far less in forming evaluations than con-
sultation with other attorneys—especially attorneys within the same firm.5? When
asked to report about their evaluation of their most recent case, less than one quar-
ter used verdict reports, while seventy percent relied heavily on consultatl.ons with
other attorneys in their own firm. When asked about the effect of various fac-
tors on the initial monetary value they put on the case, le§s than hrftlf (f16.§ per-
cent) attributed “most” or “great” effect to “knowledge of jury ve'r_dxcts in smula,f
cases.” “Extent of damages” and “difficulties of proof/probability of success
led the list, followed by 62.3 percent who credited “my own experience with similar
cases” with most or great effect.

Let us turn to our checklist of the various media or channels of knowledge about

the jury:
1. PERSONAL EXPERIENCE. The Wisconsin Law Review study suggests that

an amalgam of personal experience, checked by collegial consultation, is the core

of the evaluation process and that systematic tracking down of information qbout
juries is relatively uncommon. But the personal experience referred to there is x-
perience of “cases,” not of juries. But recall that there are roughly twice as many
lawyers as there were just twenty years ago, but roughly the same number of jury
trials.®® Because the profession has grown rapidly, lawyers are on the average youn-
ger and have fewer years of experience in practice.® We can surmise that law:
yers have, per capita, less experience of jury trials as participants. Lawyers
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experience of juries is, on the whole, more mediated, more indirect, more vicari-
ous. The shadow of the jury is viewed less through the lenses of personal experience
and more through other media. (At the same time for a few lawyers their per-
sonal experience has been enlarged through freer post-verdict interviewing of
jurors.) ’

2. ORAL CULTURE. The patterns of reliance on colleague consultation revealed
in the Wisconson Law Review survey suggest that the major medium through
which the signals of jury propensities are transmitted remains the oral culture of
the lawyer. We know that this culture includes a great deal of lore about juries
and about particular kinds of jurors. We don’t know much about the way that
lawyers combine this with information from other sources,

The prominence of colleague consultation suggests one possible explanation
of the high variation found in Williams’ Des Moines experiment. If we assume
that Des Moines lawyers are like those in Wisconsin and consult colleagues in decid-
ing what a case is worth, we might guess that while his subjects conscientiously
applied themselves to the file, they might have curtailed the usual practice of con-
sultation, declining to burden colleagues with a simulation. If so, the situation
involved a shift for many participants from colleague consultation to jury ver-
dict reports as a basis for evaluation. Could it be that the former would generate
greater consensus on valuation than the latter?

We may suspect that this oral culture is undergoing changes as the structure
of law practice changes. There are many more lawyers: they are younger and have
fewer years of experience than their predecessors of twenty-five years ago; they
practice in larger units and more of them are more specialized. Since the number
of those practicing in most localities and specialties has increased, it seems likely
that more of their encounters with other lawyers are with those who are not previ-
ously known to them.

3. JUDGES AND OTHER SETTLEMENT PROMOTERS. Many trial judges
have more experience with juries than all but a few lawyers. Over the past gener-
ation, judges have become more active in the promotion of settlements, which
has come to be seen as a respectable and commendable part of judicial work.58
There has been a proliferation of innovations, as judges—and other court per-
sonnel such as magistrates, clerks and special masters**—adopt many techniques

_ for promoting settlements.5” These efforts tend to be more intense where an even-

tual trial would be by jury, since judges feel more inhibited about aggressive set-
tlement efforts where they might end up trying the case.®® Hence the settlement
discourse of judges contains considerable lore about juries. Many judges are con-
fident that they know “what a case is worth” and how juries will react to various
features of a case. However, judges’ direct experience of civil juries may be limited,
There are less than ten civil jury trials per judge annually in the federal system.
Of course, judges know about juries in other trials than the ones in which they
preside. A survey of Wisconsin trial judges by Christopher J. Brown asked them
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“How frequently do you learn about recent jury verdicts from trial pourti other
than your own, whether through publications or informal conversa'tlons? On}y
a quarter responded that they “frequently” learned about such verdl’cts; half said
they did “occasionally” and a quarter said “rarely or almost never..’ 8 Nevgrthe—
less, lawyers seem to welcome such initiative by judges. lawyers with cases in the

four federal districts studied by Brazil overwhelmingly believed that such judi-

cial intervention would significantly improve the prospects for aghipving settle-
ment; they are especially approving of judicial settleme_nt efforts in jury matters
and attribute greater effectiveness to them in that setting.™

4. APPELLATE COURTS/OFFICIAL REPORTING. Some information about
what juries do is carried in law reports, typically in reports‘of appeals of awards
for being excessive or not justifiable on the basis of the ev1dence: Thes§ reports
(and the legal publications summarizing and collating them) provide a picture of
what juries do and the leeways that judges will allow them.

5. JURY VERDICT REPORTING SERVICES. There are national and lqcal serv-
ices that compile and distribute information about jury verdict§. These jury ver-
dict reporters differ in scope, sources, comprehensiven.ess, detail .and frequency.
Local services approach comprehensive coverage, while the naponal Jury Ver-
dicts Research is selective in coverage, reporting only “what it conmdqrs to be prece-
dent setting verdicts.””* National reporters, Daniels finds,. are .“hlghly selective
and the picture they present is biased toward the unusual situation a_nd the large
award (the ones that attract attention); and for some reporters @here isavery rsﬂ
plaintiff victory bias because of the reliance on lawyer self_ reporting of cases. ...
Presumably, these services are used differentially by various kinds of legal actors
in different kinds of cases. buit we have only a few glimmerings of what the pat-
terns of use are. Ross found that jury verdict reports, routinely consulted by at-
torneys, “were seldom used by claims men.””® Daniels reports other us:as of thess
reporters: by a judge to inform pretrial conferences; by a .lavxfyer to “cool out
over-optimistic clients.” The Wisconsin Law Review study indicates that they are
used more by lawyers in smaller localities.

6. SPECIALIZED TRADE MEDIA: HANDBOOKS, SPECIALIZED LITIGA-
TION REPORTERS, PRACTITIONERS JOURNALS, CONTINUING EDU-
CATION, SEMINARS AND OTHER PRESENTATIONS. These cover a range
from coverage that is more technical and systematic than_ the jury verdict report-
ers to presentation that is only a step removed from the mfo.rmal oral cultt_lre of
lawyers. One subcategory that may be of particular interest is the ﬂqw of mfpr—
mation, written and oral, along the specialized networks for information-sharing
and (sometimes) strategic coordination that have grown up among .la\yyefs en-
gaged with particular kinds of cases—e.g., the networks among plaintiffs’ law-
yers in asbestos, DES, or formaldehyde cases

Reflections on the Civil Jury and the “Litigation Explosion™

7. MASS MEDIA. We should be wary of underestimating the extent to which
professional actors draw on the mass media, not only for specific items of infor-
mation, but by absorbing general orientations for interpreting such information.
The current discourse about the litigation explosion, the liability crisis, etc. dis-
plays a complex linkage between mass media and presentations in specialist fo-
rums. For example, “horror stories,” often originating with professionals, are
popularized by the mass media and return to be incorporated in discourse among
professionals.” Even purportedly analytic findings may be adopted uncritically
from the mass media.” Thus the media may act as a filter, determining which
aspects of legal activity languish in obscurity and which gain wide currency and
are used to interpret the legal world. Daniels points out that “[t]he media, espe-
cially the national media, and legal elites rely on each other and on the national
[jury verdict] reporters for information. This leads to an emphasis on the unusual
cases and those with high awards, which then are treated as if they are represen-
tative of all cases.”” '

8. JURY SELECTION INVESTIGATIONS. In the last fifteen years there has
been a growth of jury selection research conducted on behalf of lawyers in par-
ticular cases.™ It is unknown how much lore from these has spilled back into law-
yers knowledge about juries.

9. RESEARCH. Research like that of the Institute of Civil Justice, creating a sys-
tematic and cumulative portrait of jury behavior, constitutes a kind of learning
about juries that hasn’t previously been available. We may expect that it will feed
back—through specialist presentations and mass media—into the pool of know}-
edge employed by various legal actors.

Even complete and accurate information about what juries had done would
be very difficult to apply, since everything depends on judgments of similarity
and difference in the cases and estimates of the range of jury variation in respond-
ing to them. And clearly the information received through these various media
is incomplete, conflicting and distorted. Even those in possession of a great deal
of accurate information may be mistaken in their attributions of jury disposition
toward different types of injuries or different types of parties. Thus, Chin and
Peterson are concerned about litigants basing tactical decisions on “apparent as-
sociations between verdicts and litigant types” where observed “patterns may be
explained by other case features. ...””® The messages that actors extract even from
ample and accurate reports of jury behavior may diverge from researchers’ ex-
planations of what animates juries. And the setting in which this knowledge is
used does not enforce learning. Since most cases end in settlement, the great majori-
ty of readings by actors are never tested; like the participants in Williams’ mock
neogotiation, everyone can go away thinking that they performed well—an im-
pression that other actors have a strategic interest in fostering.®
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How much distortion and ignorance is there? The existing literature provides
only a few tantalizing hints. Danson, who is sanguine about the ratipnality_ of actors
and the efficiency of the tort system, estimates that some thirty-nine to fifty-three
percent of medical malpractice claims that are dropped would ip fact have won
if pressed to verdict and twenty-three to forty-three percent of claims that received
a settlement would not have come at verdict.®* And this is in medical malprac-
tice claims, which probably command greater investment in research and prepa-

ration than most any category of claims! She presents this to show that there are
stable and predictable relations between potential verdicts and‘settl.ement out-
comes.®? The presence of so many false negatives and false positives is presuma-
bly accounted for by transaction costs. But their presence on such a scale is
troubling. It suggests that the signaling function of verdicts is overwhelmed by
other factors or is accompanied by a tremendous amount of noise. .
In contrast with this aggregate analysis, Rosenthal’s research on personal in-
* jury settlements in New York City in the 1960s enables us to see the range of varia-
bility in evaluation of individual cases. A panel of five experts were asked to
estimate what each of fifty-nine actual settled cases were worth in terms of set-
tlement at various stages and jury award.®® Panelists tended to agree about the
relative value of the cases. But Rosenthal observed that “[t]he considerable vgri-
ation among panelists with respect to each case does not accord with the wide-
spread assumption that experts will tend to reach a concensus on the value of any
particular case.® The panel average was then compared to the actual sett_lement.
Actual settlements ranged from more than twice the panel consensus to just one
sixth of it. The median recovery was about seventy-five percent of the panel evalu-
ation for the corresponding stage.®® About forty percent of recoveries were less
than sixty percent of the panel valuation.®®
The discrepency of results and panel estimations might be read in several ways.
It might be taken as evidence that the expert panel was unrepresentative of the
range of estimates in the local legal community—that is, that existing signals would
be read differently by other lawyers. Or it might suggest that the outcome of the
case was determined by factors other than those taken into account by the panel®
~in particular by the relative capability of the parties to play the litigation game.
Thus Rosenthal himself finds that settlement outcome was strongly affec}ed
by how active the client was—a feature reflected only dimly in the information
available to the panel. This comports with findings of other studies that results
are affected by the relative capability of the parties as disputants. Thus Ross finds
that represented accident claimants recover more than unrepresented ones and
those represented by specialists, more.® In a different field, Meli and her collabq-
rators find that the level of child support provided in settlement agreements is
affected by the relative reluctance or impatience of the divorcing parties:

... for impatient custodial mothers and reluctant supporting fathers, child support
tended to comprise a lower than average percent of father’s income; conversely, for
impatient supporting fathers and reluctant custodial mothers, the percent of father’s

f
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income paid in child support was higher than average.

... The role of impatience and reluctance in shaping the amount of the award is jl-
lustrated most graphically by comparing mean awards. The mean awards for two
children was 23% of the supporter’s income. However, in the seen cases where the
supporting parent was reluctant or the custodial parent impatient, the mean award
was 19% of father’s income; in the five cases where the custodian was reluctant or
the supportant parent impatient, the mean award was 29% of father ’s income. ®

This suggests that outcomes reflect other features of the process in addition to
signals about what official decision makers (juries or others) would do. The no-
tion that such signals are dim and accompanied by considerable noise gains sup-
port from several studies in contexts where the decision maker is judge rather than
jury.

Erlanger conducted in-depth interviews with thirty lawyers involved in twenty-
five settled cases of divorce involving minor children in Dane County, Wiscon-
sin. Regarding child support and property division.

A number of the lawyers we interviewed acknowledge that they have difficulty in
explaining court standards and that they cannot predict the outcomes of court
processes. '

... among the lawyers in our sample who do think that there are set standards, and
"who do say they can predict outcomes, there are differences of opinion as to the
content of those standards. Different lawyers cite different “court standards™: ob-
viously, they cannot all be correct.®

Studies of personal injury settlements in England, where there are no juries,
display a process pervaded by a sense of uncertainty about what judges will do.*!
Hazel Genn found that eight-nine percent of the solicitors in her survey agreed
that is is difficult to predict how much a judge will award to a successful plain-
tiff.s2

How is the mix of knowledge and ignorance distributed? Are some actors bet-
ter equipped or positioned to extract more accurate messages? We badly need a
rich experimental account of how various sorts of players—specialist big ticket
plaintiffs’ lawyers, ordinary plaintiffs’ lawyers, insurance company claims
managers, insurance defense attorneys, municipal attorneys, etc.—read the jury
shadows. What messages about juries reach them, through what channels? How
are they interpreted? How is this learning stored, shared and used?

* Althouigh the way in which the jury’s signals affect the settlement process re-
mains to be explored, my sense is that it is not adequately captured by the “ice-
berg” metaphor, with its connotation of orderly bonds of rational calculation by
which the “visible cap” of jury verdicts “controls” the larger settlement arena.
Rather than a symmetrical crystalline structure, we may find an irregular heap
of cognitive slush in which indistinct and distorted signals are lost or misread. The
disorienting experience of predicability that disturbs the jury’s critics may have
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its source not in the incompetence and bias of the jury, but in the settlement process
itself.
The shadow metaphor, although it admits the possibility of systematic distor-

- tion, also conveys an image of hierarchic control in which settlements are guided

by the rulings of authoritative decision makers. But Meli, et. al found that in the
divorce arena, there is a

question of who is in fact casting the shadow of the law ... the expectation of what
a particular judge would set for child support had to be determined from the cases
in his or her court—most of which involved settlements. The shadow of the law,
therefore, was cast by the agreements of the parties. It seems, that, rather than a
system of bargaining in the shadow of the law, divorce may well be on of adjudica-
tion.in the shadow of bargaining.*®

In this bargaining arena it is not clear that the central formal process of deci-
sion is independent of the penumbral process of bargaining that surrounds it. This
brings us back to the amateurism of the jury, which may turn out to have an im-
portant and unsuspected function. The jury’s fresh inputs, independent of the
understandings and routines of the regulars, may preserve the decision process
from being swallowed by the surrounding bargaining process.*

Portents of Change

I want to reflect on some things that seem to be changing and to suggest some
of the questions we should be asking about these changes.

How can we explain the steep increase in the upper tier of awards? Do these
higher awards reflect perceptions of the availability of more expensive treatment
and longer life expectancy for those catastrophically injured?

What are the long-term effects of higher educational levels in the population
from which jurors are drawn? (To what extent are higher educational levels of
juries augmented by a reduction of excused categories or offset by the inclusion
of previously excluded minorities?)

How.widespread is the use of smaller juries? Has the use of smaller juries in-
troduced greater variability into jury awards, as statistical analysis would lead us
to expect.’®

. Are juries diverging from judges on a different scale than the relatively mod-
est differences found a generation ago by the University of Chicago Jury Pro-
ject? Are judges’ damage awards in catastrophic injury cases rising in a similar
fashion? Analysis of recoveries in'categories of liability without juries (e.g., un-
der the Federal Trade Claims Act) would be revealing.

How should we read this change in the level of awards? It hardly seems an in-
stance of jury nullification of the law. The law of damages promises to make the
victim whole—this is nothing new. But in practice this commitment has always
been qualified by competing considerations-—by recoil at the expense; reluctance
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to impose calamitous loss on the tortfeasor; skepticism about the capability of
money to assuage the harm; a sense that the victim must bear some of the cost

* of his bad luck. But appreciation of the devastating and ramifying character of

serious injury has grown, along with awareness of the intricate and expensive tech-
nology of copying with it. There is, Lawrence Friedman reports, a general ex-
pectation that undeserved suffering can and should be compensated. He suggests
that the changing damage awards reflect the development of a notion of “total
compensation,” :

From the modern standpoint, then, damages in 1850 or 1900 fell short of full com-
pensation. They did not go into the question of a lifetime of suffering, even allow-
ing for a shorter life-span. The research for damages went on under the shadow of
an unconscious theory of limits. It is not hard to understand why. Who, after all,
would pay for inflated damages? Businesses as a whole were smaller and more precar-
ious than today. The deep pocket was not so deep. Liability insurance was less wide-
spread. Even more important was the legal culture, linked to the [pervasive sense
of life’s] uncertainties. ...

These unconscious restramts have now vanished. Almost nothing inhibits the jury
(and the court) from ‘searching for, computmg, and awarding money that comes
as close as one can to full compensation.*

If contemporary juries have given new content to the norm of “making whole”
the injured—at least some of them-—we should not necessarily expect that trend
to more expansive interpretation of this norm will proceed indefinitely. Further
developments of technology and of empathy may enlarge this “making whole”
commitment to a point where a new set of limits assert themselves—just as the
commitment to the social norm of the absolute value of life may be read more
restrictively as the technological possibilities and costs of sustaining it expand.
In both cases, the readiness to respond with heroic generosity when faced with
instances of individual disaster leads to the question of the levels of general and
comprehensive response that could be institutionalized on a routine basis.

High awards are putting pressure on other features of the civil liability system.
One basic feature that may be less stable than it recently appeared is the notion
of the once-and-for-all award of damages, in which all uncertainties are compound-
ed in a single lump-sum. It has already been modified by the acceptance of the
structured settlement, which has accustomed parties to the notion of a periodic
and adjustable payout. Provision for periodic payments has been enacted in some
instances and is proposed in many more. We may be moving toward allowing

. juries to award an adjustable stream of payments, which would entail some ad-

ministrative machinery for making the adjustments,

As important as changes in the culture of juries, the culture about juries may
be changing. The process by which jury verdicts are transformed into threats and
signals may be undergoing a transformation. There are relatively fewer jury tri-
als and less personal experience of them; the oral culture of lawyers may be chang-
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ing as the structures of professional life are altered; there is a proliferation of
channels of information—judges, specialized publications, lawyers’ litigation
networks—that make available a richer flow of information. Improved educa-
tion, greater specialization, the “professionalization of the plaintiffs bar” and so
forth may be changing the ways in which this information is processed. It may
turn out that the perceived decline in the “predictability” of jury awards is locat-
ed in the process of decoding the shadows rather than in casting them.

What is surely predictable is the academic ritual of closing with a reminder of
how little we know and a call for further research. In this instance the ritual seems
especially seasonable. The civil jury is an understudied institution. It is a propi-
tious time to dispel some of our ignorance about it and about the civil liability
system in which it is a key element. The legal world as a whole has opened up
remarkably in recent years. There is a great deal more information available about
the working of legal institutions. compared, say, to the period of the University
of Chicago Jury Project,we have enormously expanded our knowledge of the
world of American law. We know more about litigation—about aggregate pat-
terns, about changes over time, about plea bargaining, about settlement, about
litigants’ strategies. We know more about courts and judges—about their work-
ing routines, about their decisionmaking, about their variability, We know more
about the world of law practice—about the work of lawyers, about the organi-
zation of law firms, about the structure and politics of the bar. We know more,
too, about the making of regulatory policy, about the politics of implementation,
about the impact of legal regulation. Our richer and more detailed picture of law
in American society derives partly from the development of a tradition of sus-
tained systematic cumulative research that has been institutionalized in universi-
ties, research institutes, journals and scholarly associations. It also comes from

the development of new modes of legal journalism—more detailed, intrusive in-

vestigative reporting about law in the general press and the emergence of a new
kind of trade press within the legal world.

The richer flows of information in these channels contributes to and reflects
an opening up of the legal world. Barriers of secrecy have fallen. Core legal ac-
tivities are more accessible—as dramatized by open-meeting laws, the Freedom
of Information Act, and courtroom television. Prosecutors and police chiefs talk
openly about discretionary enforcement policies. Information about the clients,
finances and operations of elite law firms is routinely available. The old presump-
tions of confidentiality have given way to a presumption of free flows of infor-
mation. Even in the case of the jury, we find this in the growth of the practice
of permitting jurors to be interviewed after the verdict, in the occasional court-
sponsored debriefing, and now in the filming and broadcasting of an actual jury
deliberation, This was all unthinkable just a generation ago. Everything points
to overcoming the barriers that make research with real juries forbidding. It is
an opportunity that should be grasped. The fruits of a generation of jury
research—including such nonintuitive (to me at least) discoveries as the two-tier
pattern of damages awards and the jury’s nuanced deliberation—should excite
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our sense of wonder. The jury and the process of translating its signals into markers
and meanings are at the core of our system of litigation. Exploring them could
reveal much about that system and about this society in which litigation plays such
a central and distinctive role.
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